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CASES ARGUED AND DETERMINED wt 
THE SUPREME COURT 


THE STATE OF LOUISIANA. 





‘ EASTERN DISTRICT. 
NEW-ORLEANS, MARCH, 1885. 








4 ‘ALLIANCE MARINE ASSURANCE COMPANY vs. EOUISIANA STATE © 
; INSURANCE COMPANY. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where property shipped from New-Orleans to Liverpool is insured by the Eastzaw Dist. 
owners in London, about the time of the shipment, and is soon after March, 1835. 


SSS 
a re-landed and stored, and insured by the factors in New-Orleans against © aLLiaNce 
¢ fire, “ for all whom it may concern,” is destroyed by fire, and the London -~ RANCE sor 


office pays on the first policy: Held, that the latter cannot claim indem- v8. ; 


claimants have no insurable interest in the property destroyed. Their os 
interest only extended to the risks insured against. 

The contract of assurance, although aleatory in its nature, is nevertheless sea 
synallagmatic and consensual in its inception and form, as containing the . 5 
evidence of reciprocal obligations. 

To render a contract of insurance valid, the mutual consent of the parties 

is necessary. To support it requires proof of interest in the person 

acting and claiming, or those for whom he claims, or their sanction and 
ratification of | acts, and proof of the loss of the thing insured, 
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my Dist. Factors: have the power to instre for the principal owner, without 
1835. ‘special authority given: but where factors insure property consigned to 
ALLIANCE. them, “ for account of whom it may concern,” and which has been already : 
eye 2 jae "° . insured by the owners in another country, the first insurers cannot claim | 


FA prow eR indemnity from the last, when there was no special authority given, or 
_. Rance co. subsequent ratification of the insurance by the first insurers, before 


_* the loss happened. 


Underwriters claiming the benefit of re-insurance, must show a special 
authority given to an agent for that purpose, an express contract to that 

effect, or an express sanction of the acts of an agent effecting a 
subsequent insurance on the same risk, before loss, 


The chairman ‘and directors of the ‘ Alliance Marine 
Assurance Company ” of London, instituted suit against the 
“Louisiana State Insurance Company” in New-Orleans, 
for the recovery of an indemnity of two thousand pounds | 
sterling, or eight thousand eight hundred and eighty-eight 
dollars eighty-eight cents, on a claim of re-insurance. 

The plaintiffs allege, that at London, on the 25th of June, 
1830, they insured Joseph Smith & Son on three hundred 
and twenty-three bales of cotton, shipped on board the ship 
Aurora, at and from New-Orleans to Liverpool, against the 
usual risks and perils of the sea, the ‘insurance amounting 
to two thousand pounds sterling ; that the ship sailed from 
New-Orleans the 3d of July, 1830, with the cotton on board, 
but was stranded at the Balize, returned to the city to repair, 
and stored the cotton in a ware-house or cotton-press. The 
consignees and agents of the ship and cargo, aeting for 
the benefit of all concerned, or whom it might concern, 
made insurance at the office of the Louisiana State Insu- 
rance Company, on the 16th of July, 1830, on one thousand 
one hundred and twenty-seven bales of cotton; including the 
three hundred and twenty-three bales of Smith & Son, 
against fire, for the sum of forty-one thousand dollars ; that 
said cotton was insured as stored in the cotton-piess of 
James Freret, in New-Orleans, and while the risk continued 
was wholly consumed and destroyed by fire, on the lstof 
August, 1830. 
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. They further allege, they have paid two thousand pounds | 
scoling on their own policy of insurance, to Joseph Smith & 
‘ Son, and that by reason of said payment, and under the © 
policy taken out of the Louisiana State Insurance Company, 


they are entitled to be indemnified, and claim the said sum ,,° 


of two thousand pounds, equal to eight thousand eight 
hundred and eighty-eight dollars, eighty-eight cents, on the 
re-insurance. 


They further allege, that the Louisiana State Insurance 


Company has paid to others under the same policy, the 
amount of their loss, and to Smith & Son, the balance 


of the value of their cotton, not covered by the policy in 


London, but refuse to indemnify and pay them, (the plain- 
tiffs) on the ground that, they have no right to claim indem- 
nity under the same policy, or any other. 


The defendants pleaded the general issue; and in their 


answer except to the plaintiffs’ right to maintain their 
action; that they have not complied with the conditions 
of their policy of insurance, and particularly the eighth 
article, which relates to notice and proof of loss. They 
admit the execution of the policy sued on, but deny they are 
in any manner liable under it. 

Upon these pleadings the parties went to trial on the 
merits. 

The evidence shows that the ship Aurora was consigned 

to the house of Tayleur, Grimshaw & Sloane, in New- 
ol Her cargo consisted chiefly of one thousand’ one 
hundred and twenty-seven bales of cotton, among which 
was three hundred and twenty-three bales shipped by the 
consignees "to Joseph Smith & Son, in Liverpool. The 
ship sailed from New-Orleans, the 2d July, 1830, and 
was stranded at the Balize, returned to the city, re-landed 
her cargo, and the one thousand one hundred and twenty- 
seven bales of cotton were stored in the cotton-press*of 
James Freret. On the 16th July, 1830, Tayleur, Grim- 
shaw & Sloane, the consignees of the vessel and cargo, 
caused insurance against fire to be made in the office of the 
Louisiana State Insurance Company, on the cotton thus 
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| Easrsax Dist. stored, Sor one month. The policy expressed that the insu- 
March, 1895. rance was made “on one thousand one hundred and twenty- 


sea ttaxce __ Seven bales of cotton, being part of the cargo of the ship 
E <ASSU- 
mance co. Aurora, stranded at the Balize, and for account of whom it 
ta. srava ixsv- ™a@y concern.” The policy also contained a clause which 
RaNCE CO. says, “in case the buildings or goods herein mentioned, have 
been already, or shall be hereafter insured by any policy issued 
from this office, or by an agent for this office, or by any other 
Insurance Company, or by any private insurers, such other 
insurance must be made known to this office, and mentioned in or — 
_ endorsed on this policy, otherwise this policy to be void.” 
On the Ist of August, 1830, the cotton-press with the 
cotton stored in it, was consumed and destroyed by fire. 
The three hundred and twenty three bales, shipped to 
Joseph Smith & Son, in Liverpool, was covered in part 
by a marine policy, taken out of the office of the plaintiffs 
in London, by the owners, on the 25th of June, 1830, “upon 
certain cotton, the property of Smith & Son, at and from. 
New-Orleans to Liverpool, to sail on or before the Ist of . — 
August, 1830.” On preliminary proof of the loss of the © 
cotton in New-Orleans by fire being made, the plaintiffs 
paid the loss, amounting to two thousand pounds sterling. 
They now seek to recover this amount from the defendants. 
James Grimshaw, (of the house of Tayleur, Grimshaw & - 
Sloane, ) witness for plaintiffs, sworn says, “that he effected 
the insurance on the cotion mentioned, in the office of 
the Louisiana State Insurance Company; that the three 
hundred and twenty-three bales of cotton specified in the . 
bill of lading, annexed to the policy of insurance, belonged 
to Joseph Smith & Son, were shipped by witness’s house 
on board the ship Aurora, and after she was stranded at 
the Balize, were brought to the city and stored in the cotton- 
press of James Freret, jr., and destroyed by fire on the Ist of 
August, 1830. The house of Tayleur, Grimshaw & Sloane 
acted as the agents of all parties interested in the cargo.” 
This witness also proved ‘that he made the_ requisite. 
preliminary proof of the loss of the cotton, and the insurance 
on it, by the defendants. In an affidavit which he made for 
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this purpose, on the 16th March, 1831, he makes the suicoet tei ag 
following statement: “That the insurance effected by him —_—— og 
of the whole cargo of cotton, was made without reference to wale coal = 
any particular ownership, and expressly to secure the property ancz co, 
against such risk, until it could be re-shipped on behalf of .,, stare Ixsu- 


whoever might be interested in it, .owners or underwriters, 


whether any part or all was covered by marine policies in. 


Engl 

“That Joseph Smith & Son were covered by.a marine 
policy to the amount of two thousand pounds sterling, which 
this deponent claims of the Louisiana State Insurance 
Company, on behalf of the underwriters, who were insured 
by this deponent against the-risk of fire on the same. And 
the balance of the value or cost of said cotton, to wit: two 
thousand six hundred and ninety-one dollars eighty-four 
cents, deponent claims as the agent of Joseph Smith & Son.” 

It further appeared that the Louisiana State Insurance 
Company paid the losses on this policy, which were not 
covered by the policy of the London office. But in making 
this payment, the insurers expressly say it is made on the 
value of the property destroyed, “less the amount insured 
thereon, in Great Britain or elsewhere.” 

Frederick Secretan, superintendent of the Alliance Marine 
Assurance Company, in London, a witness examined ‘by 
commission, on the part of the plaintiffs, in answer to cross. 
interrogatories, says, “that by the law of England, it is 


clearly and well established that a question of re-insurance’ 


can never become -the subject of litigation; that a re-insu- 
rance, unless occasioned by the failure of the previous 
under-writers, is clearly illegal and void.” 

In answering the cross interrogatory requiring him to 
state all he knew in relation to the legality and validity of a 
contract like this, the witness says, “that he believes a con- 
tract like the one sued on, is a lawful contract by the law of 
England ;” and, “that he has laid the facts of this case before 
Mr. Thomas Hale, a gentleman of great experience at 
Lloyd’s coffee-house, as an arbitrator and adjuster of claims, 


‘ 
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Easrenx Dist. 
March, 1835. 


—— 
ALLIANCE 


ass 
RANCE CO, 


ve. 
LA. STATE INSU- 
RANCE CO. 
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and who has made the following observations in welling on 


this question, ‘in which this deponent entirely concurs.” A 
‘When ships put into port with such damage as to require oe 


” being unloaded, it is usual to insure cargoes against fire in 4 


ware-houses; and in the adjustment of the expenses, the 
charge for eal: Niatetiinis de always placed to the cargo, 
consequently the first assurers on the respective goods, pays 
this premium, in consideration of having been relieved from. 
such risk. It generally happens that the greater part, or 
perhaps the whole of the cargo is insured, and if the assurers 
at the intermediate port are to avail themselves of this cir. 


“cumstance, it of course follows, that they take a premium 


erroneously. I am sure a case will not be found where the 
premium, or any part of it, has been returned. I expect a pre- 
cedent for such.a plea as that set up by the Louisiana State © 
Insurance Company cannot be found. Such assurances being 
considered special, do not mix up with other insurances, and 
I Hiave no doubt the sentiments of every Insurance Company | 
are, that they would not make any inquiry respecting other 

insurances. First assurers being in the habit of paying 

premiums to second assurers, give such insurances very 

much the appearance of re-insurances. But in the present 

case, the first assurers’ have not been paid the premium, 
neither have they in any respect been privy to the second 

insurance being made, so that the insurance effected by the 

Louisiana State Insurance Company is not a re-insurance; 

and, in my opinion, the point of law they appear so desirous 

of availing themselves of, completely fails them, as it ought 

to do.’ 

The policy on which the assurance in London, at the 
office of the plaintiffs was effected, has the following clause : 
“the said company bind themselves for the true performance 
of the premises, confessing themselves paid the consideration 
due unto them for the assurance by the assured, at and after 
the rate of twenty-fwe shillings per cent.” 

On the evidence of the case, the District Judge who tried 
it in the first instance, came to the conclusion “that the 












at 
ly 


18 
at 


ne 


BS 


on. 
er 


he 


ee eee eee ee 


OF THE STATE OF LOUISIANA. | 7 
defendants insured for the benefit of all concerned, whether —, | 


ownets or marine underwriters; that the plaintiffs having —_. €. 


paid Joseph Smith & Son, are subrogated to their rights. ne 
That this is not a case of double insurance or re-insurance, uaxcr co, 


but one which stands on its own’ peculiar circumstances. .,. sree sue - 


The defendants received the premium for the risk they ran, 24*¢= €o. 
and no good reason of law or justice excuses them from 
paying the loss.” ~ 

Judgment was rendered for the plaintiffs, from which the 
defendants appealed. 


Peirce & Hensien for the plaintifis. 

1. The plaintiffs must recover in this case, because there 
was no fraud, and that it was a bona fide loss is admitted by 
the defendants, as they have paid the owners of the cotton 
the amount uncovered by the London office. 

2. This is not a case of re-insurance, and -the plaintiffs 
could not have been re-insured, expressly, as a re-insurance ; 
for, at the time, in England, this policy had not been 
executed. 

3. If it amounts to a re-insurance, yet the rule of law 
requiring the insurance to be expressly effected as such, 
ceases, under the circumstances of this case. To protect 
owners, insurers, or any person who might lose if the cotton 
was burnt, was the object of Tayleur, Grimshaw, & Sloane, 
in effecting this insurance; but they could not say who 
would be the parties interested, and this - defendants well 
knew. 

4. For a case to amount to a re-insurance, it ought to be 
co-extensive with the original insurance. This is certainly 
the law as to double insurance, and prevents it from being a. - 
double insurance. 

5. The court has the most exact testimony from witnesses 
of great experience and respectability, as to the nature of the 
contract entered into by the defendants; and Tayleur, 
Grimshaw, & Sloane were acting on a sudden emergency, . 
for the benefit of they knew not whom. The reasons why this 
case is not classed under the branches of either a re-insurance 








Easterns Dist. 
March, 1835. 


= 
" RANCE CO. 


v8. 
La. STATE INSU- 
RANCE CO. 
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or a double insurance are given, and the legality ont: 4 
frequency of cases similar to the present, and their astonish- j 
ment at the objections of the defendants, are expressly 
"stated ; not in terms flattering to the defendants, it is true, 
yet with such seriousness as shows the opinion to have been 


well considered before uttered. 


6. In conclusion of this argument, the court is respectfully 


referred to the authorities for a definition of re-insurance and 
of the assured. Philips on Insurance, 56, 57, 60. ae 

7. Lord Mansfield could never have here intended that ~ 
two insurances on the same ship, not for the same entire risk, 
was a double insurance ; and if hot, the case before the court — 
cannot be deemed one of that description. 1 Johnson's — 
Reports, 289. "a 


Eustis for the defendants. 
1. There has been no compliance with the conditions of ~ 
the policy, as to the proof of loss; these are conditions 
precedent. 3 Martin, N. S., 223. Marshall on Insurance, 811. 
2. In fire assurances the contract is one of mere indemnity, 


and there must bea real interest in the insured at the time of 
the loss. Hughes on Insurance, 506. Marshall, 784, 787, 803. — 

8. If the present contract be a double insurance, it is Void ~ 
by the terms of the policy. 

4. But the contract as declared on, is a case of re-assurance; 
that is, one by which the insurers alleged themselves to have 
been insured. Has such a contract been made by the 
defendants ? 

5. The present contract must be governed by the law of 
insurance, as it is settled in the United States. 5 Martin, 
MN. S., 543. 4 Louisiana Reports, 291. 5 Cranch Reports 331. 

6. By the Law Merchant of the United States, a contract 


of re-assurance must be express; it is not construed by the a 


general description of the assured, “on account of whom it may ~ 
concern.” Phillips on Insurance, '74. Hughes, 46. 2 Massa- 
chusetts Reports, 186. 3 Caine’s Reports, 190. 3 Vincent, 
Legislation Commerciale, 566. 4 
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7. The plaintiffs cannot claim to be insured in this case, Eastsnx, Disr. 
because they were without an insurable interest in the property. Sos — q 
- It is not the case of a double insurance. And to be a re- _ AMEIANCE a 





insurance it must be expressly made as such. Pothier on ance co. 


4 Assurance, 96, Notes to 34. $ Pardessus, 240, No. 764-5. 1. sravn usu 3 Z 
aa Curia Phil. 516, No. 5. 2 Valin, 65. 2 Massachusetts ™4*°% ° 
, Reports, 776. 3 Keni’s Com. 226. 


4 Mathews, J. delivered the opinion of the Court. 
t “ | This suit is brought to recover from the defendants, eight 
: thousand eight hundred, and eighty-eight dollars, eighty-eight 
. cents, which the plaintiffs allegetobe owing tothemonaccount « 
3 a of having paid that amount to certain persons styled Joseph 
Smith & Son, in consequence of a marine policy of assurance, 
by them subscribed, in favor of said Smith & Son, on the 24th 
day of August, 1830, in the city of London, &c. They 


of 3 obtained judgment in the court below, from which the 

is defendants appealed. 

4 : The facts of the case are the following: Insurance was 

y>* effected by Smith & Son, on merchandise to be shipped from 

of New-Orleans to Liverpool, (to be laden on the ship Aurora, a 
5. a which was to sail from the former port, on or before the Ist 

id = of August, 1830) to the amount of two thousand pounds 


sterling. Cotton belonging to the assured, was put on board 
of this vessel, by their factors and agents, Tayleur, Grim- 
veo” shaw & Sloane, to the value of eleven thousand’ dollars, 


se ® 





he and upwards. The ship left the port a quo on the 3d of 
: July, but met with an accident before she reached the Gulf 
of 4 of Mexico, which caused so serious an injury as to compel 
in, her to return and unload, for the purpose of being repaired. 
31. 4 Her cargo, which consisted of cotton, was taken out, by 
ct oe order of the shippers, and placed in stores or ware-houses ; 
he that belonging to Smith & Son, together with a larger 
ay 4 quantity, was put into the ware-house or cotton-press of - 
- a James Freret, jr., where it was insured against fire, by a i 
nt, . policy obtained from the defendants at the instance of the be 


consignees of the ship, on the 14th of July, 1830, tocontinue 


in force until the 16th of August following. During this 
g ~ 
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Fastrn Dist. period, viz: on the Ist of August, the cotton of Smith & Son, - 
March, 1835. thus insured, was destroyed by fire, and a claim for indem- 


wattaxce nity in behalf of the insured was made on the insurers; 
RANcE co. payment was, however, delayed until the latter discovered 


1A. stra xsv- that, against the greatest portion of the loss suffered by the - 
RANCE CO. owners of the cotton, they were secured by a marine policy. 
obtained from the plaintiffs, having effect from the 25th of 
June, 1830; in pursuance of which, they paid the sum of 
two thousand pounds sterling, equal to eight thousand eight 
hundred and eighty-eight dollars eighty-eight cents, to the 
assured, and now claim this amount from the defendants. 
The record contains bills of exceptions to the manner in 
which commissions to take the testimony of witnesses 
in England were executed ; also objections to the preliminary 
proof offered by the plaintiffs, necessary to entitle them to 
support their action, &c. But, in consequence of our conclu- 
Where p sions drawn from the entire facts of the case, we deem it 


ro- . 
perty shipped UNNecessary to examine these matters. 


ie. Liver: In the argument of this cause, there was much disputation 
1 is insured gg to the character of thé contract sued gn; whether it is a 


y the owners in “ ae . 
London, about re-insurance or a double insurance, or whether it is neither, 


Pion aaete and only simply aleatory ; not subjected to the rules which © _ 
fon ,ffter_re- govern in either of the former. 
red, and insured We consider it important to settle these questions, as the 


Neecters in tights of the parties must be influenced by the nature of 


pe fire, “for the contract under which the plaintiffs claim. It cannot be 
whom ‘it may . si pce . 

concern, * Is de- considered as sole and simple, for two policies existed, 
and the Tondox, Subscribed by distinct insurers, and both, according to their 
Sretpelion: Hela, terms, covering risks on the property insured, at the time of 
that the latter jts destruction and loss; that made by the plaintiffs, having 


yp. ago 
demnity of the effect from the 25th of June, 1830; and the one executed 


hee unlecait be by the defendants, from the 14th of July, of the same year. 


a re-insurance, The latter can, therefore, be viewed in no other light than as 


because the clai- 3 ; : ° 
mants have no & double insurance, or re-insurance, according to the interest 


gage — which the plaintiffs had in the things insured, at the time 
pre ones when the defendants assumed the risk for the former. It 
only extended to js not pretended that they were owners, either absolute or 


es corieaa ep consequently, as such, they had no insurable 


~ against. 








pe Meaty JOM. 6 
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interest. They were concerned and interested only as having Easrens Dist 
assumed the risks to which the property was.exposed by March 1895. 


the owners. From these premises, one of two conclusions  _4™#14Ncr 
° : e MARINE ASSU- 
necessarily follows; either that no insurance was effected for axce co. © 


them, or that the policy subscribed by the Louisiana State ,, srars ixsv- *€ 
Insurance Company, was a re-insurance, intended to shift the ®4*°5 co — 

risk from the Alliance Assurance Company, and place it on the ob eee : 
last insurers, to the amount of property covered by the policy —— — 


° af ae in 
of the first ; for they had no interest or concern in its safety, is nevertheless 
except as insurers. According to the first of these hypotheses, ve sais 


the plaintiffs are without a semblance of claim against in its inception 

: : is ns ie and form, ascon- 
the defendants. We have, therefore, only to inquire into the taining the evi- 
truth of the second, viz: whether a contract of re-assurance al obtiguticna 
was validly made. _ To render a 

A contract of assurance, although aleatory in its nature, is, bmnanigie ge « ~ 
nevertheless, synallagmatic and consensual, as containing mutual consent 

: A re . . of the parties is 
evidence of reciprocal obligations. To render it valid, the necessary. To 
mutual consent of the contracting parties is necessary, given pi ag a fof 
either by themselves or persons authorised by them to give inéerest in the 
such consent. In this respect it differs not materially from = d elaiming, o 
all other kinds of consensual contracts.. The terms in which veagge - 
a contract of insurance is frequently made, in favor of the fe mein 
. se rs 3 on 
applicant and all other persons concerned or interested in of his acts, and 
the property insured, to support it requires proof of interest rn bee 
in the person acting or his authority to act for others who "4 oe 
may be interested, previously given, or their sanction and Same the 


factors 
. : ° 2 _ p onax md 
ratification of his acts, subsequently made, and prior to the ‘.'nsure for the 


loss of the things insured. See Baldasseroni’s Treatise on without special 
Insurance, vol. 1, p. 193, et seg. 1 Phillips, 58 and 59. bat where’ fact 
The authority of factors, consignees, and other general party wiiedieed 


agents in relation to property committed to their care, and prc: ain 
over which they exercise a qualified ownership, having it may : ” 
power to buy, sell, or ship, on account of the real owners, to “ord —— 
insure for the latter need not be inquired into in the present s"ed_ by" the 

‘ ares ~ Owners in ano- bagi 
case ; because, according to the principles already assumed, ther country, the 
the plaintiffs cannot be considered as owners, in any shape. cannot claim in. 


Admitting, then, the right and authority of Tayleur, pra | = 
Grimshaw & Sloane, to act for Smith & Son, in effecting the there was no 
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Eastrnx Dist. insurance which they did with the defendants, as legally 
‘March, 1835. consequent»and resulting from their power as factors and 
auumance shippers, without special authorisation from the owners to 
MARINE ASSU- |, : , 
nance'co. this effect, it does not follow that they had any power or 
LA. stave ixsu- 2Uthority to act for the insurers in England, whom it cannot 
Rance co. he pretended they represented, as factors or general agents. 
sepa peed They could, therefore, proceed to obtain a re-insurance 
quentratification only under special authority given for that purpose. Any 
by the first insu- conclusion different from this would lead to the most absurd 
Ios hmppened, ‘* improbabilities. It would sanction a belief of extraordinary 
Underwriters capriciousness on the part of the foreign assurers. That 
claiming _ the 
benefit of rein company appears to be composed of wealthy persons who 
~ ep neiak formed their association for the sole purpose of taking risks 


authority given ; s - : . 
ete ter ee i consideration of premiums; and the more they take, the 


that purpose, an better for the interests of theinstitution; what can be imagined 
express contract p . : : : 
to that effvet, or More improbable than the taking an ordinary and fair risk 
‘fon ef the acts Of One day, and without any apparent cause, desiring on the 
an agent, ef- next to shift it from themselves on to others, by paying a 
ecting a subse- 3 
quent insurance premium to the latter 4 
pete nmerisky "The persons, who acted in obtaining the policy from the 
defendants, had no authority to represent the plaintiffs, 
previously granted; nor was their agency subsequently 
sanctioned by ratifying and confirming their acts in relation 
thereto, before the loss of the property insured. We, therefore, - 
consider the contract, so far as the plaintiffs claim any benefit 
in it directly, to be wholly null and void. ; 
It is readily seen that our opinion in the present case differs 
toto celo from that of the learned gentlemen of Lloyd’s 
. coffee-house, as disclosed in the testimony of the -witness 
Secretan. The opinions, however, entertained at Lloyd’s, in 
relation to legal questions, are not, in themselves, entitled 
to any great consideration; they certainly ought to weigh 
very light in comparison with such as might be pronounced ~ 
in Westminster Hall. 
Hitherto we have considered the case only in relation. to - 
rights claimed by the plaintiffs, resulting directly from the 
contract entered into by the defendants, as having been made 


for the benefit of the former. But it was contended for them 
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in t, that, although th t be entitled to sue Easrxax Dist. 
in argument, that, although they may not be enti 0 posi 


directly on the policy, yet, having paid more than a rateable 


portion of the loss occasioned by the destruction of the property co 


insured, (in a risque taken both by themselves’ and the 


defendants) they are, of right, subrogated to the actions and ,, 


claims of the owners, and should have refunded to them a 
rateable portion of the sum which they have paid in conse- 
quence of the loss. This would be to consider the contract 


sued on, in the nature of a double insurance, which the 


pleadings do not authorise. 

But if they did, it would not benefit the plaintiffs, for 
the sixth article of the general conditions of insurances, as 
established by the Louisiana State Insurance Company, was 
not complied with, at the time the policy was subscribed ; 
consequently the owners themselves could not have recovered 
from the last insurers, more than the amount of loss not 
covered by the assurers in London. ~ 

The plaintiffs certainly cannot justly pretend or claim to 
be-subrogated to rights and claims which the uwners had not 
themselves acquired. This proposition is so self-evident that 
the notice of it might well have been omitted. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court cannot be avoided, reversed 
and annulled: and it is further ordered, adjudged and decreed, 
that judgment be here entered for the defendants and 
appellants, with costs in both courts, 


. STATE INSU- «— 
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Eastern Dist. - 


WELLS vs. WALKER ET AL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


In an action by a vendee against the vendors of his vendor, who are 
in possession, and claim the contested premises as the original owners; 
alleging that the sale by them to the plaintiff's vendor was simulated, and 
had been rescinded and re-conveyed, as appeared by two counter-letters : 
Held, that the question was, whether the plaintiff knew at the time he 
purchased, of the defects of the seller’s title, and that it was simulated, 
or had been rescinded. , 

The question of the buyer’s knowledge of the defects in his vendor’s 
title, as that the latter held the property by a simulated sale, is one of 
fact, which the jury has a right to decide, from all the evidence of the case, 

Where the purchaser, at the time of the sale, has knowledge that his 
vendor’s title is simulated or rescinded, as between the latter and Ais 
vendors, the plaintiff’s situation is no better than the seller to him. 

The principle is established and settled, that the first vendor has a right to 
avail himself of a counter-letter in a simulated sale, and recover back his 
property. His case is more favorable, in relation to the person who 
purchased from his vendee, when he is defendant, and in possession. 


This is a petitory action. The plaintiff alleges he is the 
bond fide and legal owner of two tracts of land, or plantations, 
with the slaves and appurtenances belonging thereto, situated 
in the parish of Terrebonne, which he purchased from one 


‘Phineas Gardner and wife, for the price of thirty-seven 


thousand, five hundred dollars, by public act, passed before 
the parish judge of the parish of Rapides, the 6th day of 
November, 1833. That said lands or plantations were the 
same which the said Gardner purchased from D. S. and R. J. 
Walker, by deed or public act, dated the 11th September, 1832. 
He further alleges that said D. S. and R. J. Walker have, 

without any right or title, taken possession, and continue to 
occupy the premises, and deprive him of the possession and 
enjoyment thereof. He prays that the defendants may be. 
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declared to have no title, and be adjudged to restore and quiet 
him in the possession, and pay damages and costs. 

The defendants pleaded a general denial. They further 
averred, that the pretended sale of the disputed premises, from 
Gardner to Wells, was fraudulent and collusive, and without 
consideration. They admitted that, being desirous of obtain- 
ing stock in the Union Bank, they executed nominal deeds or 
acts of sale, in July and September, 1832, to said Gardner, 
then their overseer and manager, and on the same days, took 
notarial letters of attorney to subscribe for stock, in the name 
of Gardner, for their benefit ; and Gardner, at the same time, 
executed to them counter-letters, showing the object of the 
sales, and-that they were simulated. 

The defendants further - state, that Gardner grossly 
mismanaged their business, so that he was dismissed from 


their employ, on the 7th of March, 1833. That four thousand 


five hundred dollars of said bank stock was taken in his 
name, which he refused to transfer and assign, as he agreed 
to do; but proceeded to New-Orleans, and fraudulently 
received two thousand two hundred and fifty dollars, on the 
property so mortgaged in his name, and soon after quit 
his residence in the parish of Terrebonne, and removed to 
Rapides. And that Gardner never occupied, possessed, or 
visited his said pretended property, or furnished supplies for 
the plantations and slaves, but falsely and fraudulently sold 
the same to the present plaintiff, who knew his vendor had 
no title, and that he was not the owner, and who never put 
him in possession; and further, that they united together to 
defraud the defendants, and deprive them of their just title 


_ thereto. The defendants further averred, that both Gardner 


and Wells were destitute of means with which to acquire 
property, following the vocation of overseers for a support ; 
and that their want of means to make the purchases, as 
alleged by them, of the valuable property in contest, was 
notorious. They aver that, in consequence of Gardner’s 
re-conveyances or counter-letters, he is bound to warrant 
them against his own acts, and all others claiming under 
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him. They call him in warranty, and pray that the plaintiff’s 

claim be rejected, his deed from Gardner annulled, and that 

he be compelled to re-convey to them; and that Gardner be 

ordered to transfer said property and bank stock to them, and 

pay the sum of two thousand two hundred and fifty dollars, 
which he fraudulently obtained on said stock. Gardner 

pleaded a general denial to the call in warranty. 

On the trial, several depositions were read, on the part of 
the defendants, to show that Wells and Gardner were both 
overseers, and possessed but little property ; and also to raise 
the presumption that the plaintiff knew of the defective and 
fictitious title he purchased, and by which Gardner pretended 
to claim the property he sold. It was in proof Gardner 
consulted counsel in relation to his titles, before he sold to 
the plaintiff; but the result of the advice was not disclosed. 
Negative-evidence was produced, inducing the belief that 
Wells must have purchased with a knowledge of the titles 


under which the property was*sold; and further, that he , S 


resides in the parish-of Rapides, and never went to take 
possession, or even to visit the premises. Gardner left the 
premises when he was dismissed as overseer, in March, 1833. 
The defendants annexed the counter-letters from Gardner, 


- to their answer, which were read in evidence, and of the 


-by both parties in the presence of a witness. 


following tenor. 

‘Whereas, there was on this day (11th September, 1832,) 
passed before the parish judge of the parish of Terrebonne, a 
sale for the lands specified in said deed of that date, being for 
three thousand six hundred arpents, &c. Now, all the money 
specified in said deed as being paid, being refunded by D. S. 
and R. J. Walker, the grantors, to Phineas Gardner, the 
grantee, said deed is cancelled, rescinded and annulled, in 
the same manner as if the said deed had never been executed. 
Thus subscribed and agreed to, this 12th day of September, 
A. D., 1832. The stock obtained by Gardner in the Union 
Bank, to be assigned to D. S. and R. J. Walker.” Signed 
Recorded 
the 11th day of February, 1834. Service of the petition in: 
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this suit, was acknowledged by the Settindante, the 17th Fastenx Dri. a 

February, 1834. The sale from — to Wells is dated Berwattontoe- ” | 

the 6th November, 1833. = : 
The cause was submitted to a jury. The district judge wauxer erat 

charged them that if they considered the private acts between 

the original parties as counter-letters, they could not be 


holds them, be in possession. That if they are not considered 
as counter-letters, but as acts of sale, under private signature, 
and had been followed by possession, they were sufficient to 
protect the defendants against the plaintiff’s claim ; being 
followed by possession, they were notice sufficient to put the 
plaintiff on his guard; and that good faith in him will not 
avail against a private act, accompanied by possession, &c. 
That whether these acts be counter-letters, or acts sous seing 
privé, was a question for the jury to determine. The difference 
between a counter-letter and private act, and their definitions, 
were explained and given to the jury. 

The jury returned a verdict upon the whole evidence, for 
the defendants. Upon which judgment was rendered, , 
quieting them in their possession of the plantations, lands, 
and slaves; and that the latter recover of Gardner, the sum 
of two thousand two hundred and fifty dollars; and that the 
plaintiff pay all costs. Wells and Gardner both appealed. 


Dunbar, E. F. Briggs and Nicholls, for the palem mide 
the following points. 

1. The instruments or acts from Gardner to Walkers, are 
counter-letters, and not acts-of sale under private signature ; 
and can have no more effect than the former, when not 
recorded before the sale to the plaintiff. 8 Toullier, 262. 

2. The defendants considered these acts as counter-letters, 
and not sales, by mortgaging the property afterwards, and 
for that purpose ee a counter-power of attorney from 
Gardner. 

. 8. Counter-letters are not good, and cannot have any 
effect against bond fide purchasers. 8 Toullier, 262. La. 


Code, article 2236. 
3 
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4. This court has been called on to give a construction or ; 


effect, or to decide on the validity of counter-letters in but 
four cases that are recollected. Some were between the 


> WAUER EF AL parties. It is settled that bond fide purchasers cannot be 


effected by private and concealed agreements, entered into 
between parties to a fictitious sale; and that acts under 
private signature, whose dates are proven by evidence dehors the 
instrument, accompanied by possession, and when the transaction 
is bond fide, are good and valid. 5 Martin, 145. 6 Ibid, 
260. Ibid. 429. 1 Louisiana Reports, 116. 

5. Counter-letters are not included in the terms of the 
Louisiana Code, article 2415-17. 

6. Considered as a sale, the acts from Gardner to the - 
Walkers is not good against Wells. The latter acquired 
a legal possession by public act from his vendor, which a 
private act does not give. Louisiana Code, 2455. 

7. But sales under private signature are only good against 
bond: fide purchasers, from the day on which they are regis- 
tered, or from the time of actual delivery. Louisiana Code, 


* 2242. 


8. There being no registry, the Walkers must succeed (if 
at all) by actual delivery. There is neither actual or sym- 
bolical delivery to them. Possession if proven would not 
suffice. 

9. Possession without registry of title by private act, is not 
sufficient. The Code requires both registry and possession. 
Louisiana Code, article 2417. This article is cumulative 
in its provisions, and the contradictions between it and 2242, 
must be reconciled by giving effect to the last article in 
the Code. 6 Louisiana Reports, 145. 

10. This court has decided the following cases, in relation 
to sales by acts under private signature : 

1. When not recorded, is not good against third persons. 
3 Martin, 616. 

2. Vendor’s privilege, to effect .third parties, must be 
recorded. 1 Martin, N. S. 384. 

3. When accompanied by possession, is good. 2 Martin, 
N.S. 171. 
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4. Sale with possession good, actual delivery not being E4sTexx Disr. 
proved. But not good against purchasers to whom delivery Fone Sete 
was made. 4 Martin, N. S. 368. ; was 

5. Not good without actual delivery. 7 ee M.S, witek db 2k 
579. 

6. Act of 1816 not repealed by Louisiana Code. Registry 
of sale still necessary. Evidence of sale, possession and 
actual delivery good. 7 Martin, N.S. 662. 

.%. Sale made with the avowed intention to defraud, is 
null and void. 2 Louisiana Reports, 81. 

8. Sale dates only from its registry. 4 Louisiana es ct 
273. 

9. Sale of slaves not necessary to be registered in the 
parish. 4 Louisiana Reports, 338. 

10. Sale not registered, accompanied with possession, not 
good against a recorded mortgage. _4 Louisiana Reports, 239. 





Louis Janin, for the defendants. 


1. This case presents only a question of fact. The 
evidence leaves no doubt that the plaintiff purchased with 
a knowledge of Gardner’s fraud, and combined with him 
to defraud the defendants of the property he claims. 

2. But even had the plaintiff purchased in good faith, the 
defendants would be entitled to relief; for a sale under 
private signature, accompanied by possession, is valid against a 
third persons, although not recorded. Louisiana Code, 2242. 
2 Martin, N. S. 171. 4 Ibid. 370. 5 Ibid. 423. 6 Ibid. 
429. 7 Ibid. 580. 

3. In the case where the party relied on a counter-letter, 
he succeeded, which in all respects produces the same effect 
as a retrocession by private act. 6 Martin, N. S. 429. 

‘4. The property claimed was always in possession’ of 
the defendants. It is-true a sale may be perfect between 
the parties before delivery, according to the article 2431 
of the Code, yet it cannot effect the rights of third persons, 
until delivery, either actual or symbolic.’ Before that takes 
place, the vendee has no rights independent of his vendor, 


&., 
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Easrenx Dist. and can only exercise those which his vendor had before 


March, 1835. 
SSS: 


WELLS 


sale. This is the case between Wells and Gardner. | 
5. In a sale of slaves, delivery may be either real or 


wauxin xr at. affected by the mere consent of parties, when the sale 


mentions that the slave has been sold and delivered, or 
when the buyer is already in possession under another title. 
The plaintiff’s pretended purchase has none of these requi- 
sites, and any one of them at least would be indispensable to 
give effect to this sale against third parties. Louisiana Code, 
2454. 6 Martin, 4102. 12 Martin, 254. 3 Martin, N. S. 
107. These decisions were made under article 28, page 350 
of the Civil Code, which is identical with article 2454 of the 
Louisiana Code. . 

6. A difference exists on this subject between slaves and 
lands. “The law considers the tradition of immoveables, 
as always accompanying the public act by which it is 
transferred.” Louisiana Code, 2455. Civil Code, articles 29 
and 30, p. 350. 3 Martin N. S. 107. 

7. But this feigned delivery will not be supposed to take 
place when there exists a legal obstacle; as, for instance, 


when the land has been attached, or when it is held and © ~ 


possessed by a third person, under an adverse ‘title. 
3 Louisiana Reports, 183. Pothier, Contrat de Vente, No. 318. 


8. In such a case as the foregoing, therefore, the vendee — 


is only subrogated to the rights of the vendor, and the 
possessor may resist his claim by any title that would be 
valid against the vendor. 

9. Gardner was properly called in warranty by the 
defendants. Code of Practice, 378. 6 Martin N. S., 391. 
6 Ibid. 463. 


Knox, for Gardner, called in warranty. 


Mathews, J., delivered the opinion of the court. 

In this case, the plaintiff sues to recover from the 
defendants, certain tracts of land and their appurtenances, 
as described in his petition ; and also a number of slaves and 
their increase, therein named. Judgment was rendered for 
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the defendants, in the court below, from which the plaintiff Eastenw: Disr, 


appealed. — 


The cause was submitted to a jury, and.on their verdict, wams' 
vs. 


the judgment of the court.a quo was based, wateen dala 


The facts of the case are obscure and hidden, as generally 
happens where there exists a want of good faith and fair 
dealing in the parties concerned in a contract. 
The evidence shows that the defendants, some time in 1832, 
made simulated sales of the premises in question, to one 
Phineas Gardner, for the purpose of obtaining, through his 
agency, a larger amount of stock in the Union Bank of 
Louisiana, than they could otherwise have done, according In i atin 
to the provisions of the charter. Thus it is seen that the first by a vendee a- 


act giving rise to the present dispute, was done in fraudem ee boa 


F dor, who are in 
legis. Not long after these sales, the purchaser made two ee - 


acts under private signature, and delivered them to his — the cone 


vendors, acknowledging the simulation of the sales, and that as “ef et 


the pretended price had been refunded to him. Gardner, at the ;™ re the ab 


time of purchasing was in the employment of the sellers, » them to the 
and resided on one of the tracts of land, as their overseer Jor. wae aldibeia 


or manager. There seems to have been two acts of sale i 5 er 


executed by the defendants to him; one dated on the 28th ve-con “ Fin 
of July, and the other on the 11th of September, 1832, and conten keveae 


the acts under private signature, have reference to both deeds a L- 


of sale, but were not recorded until after the sale by Gardner Whether _the 
plaintiff knew at 
to the plaintiff. Their character is disputed, whether they the time he pur- 
be counter-letters or re-conveyances. The act of sale from (on pe = 
Gardner to Wells, is authentic, and made in due form, and rey Alec = mt 
conveys all the right which the vendor derived from the aend, or 


defendants. een 


The main question on which the decision of the case must of ti the 4 
turn, is, whether the plaintiff knew at the time he purchased Knowledge of 
from Gardner, the defects of the title under which the latter bap Ang as 


latter 
held from the defendants, viz: that the contract was heid the 
simulated and had been rescinded, or was liable to be a tee, ce 


; 4 of fact, which 
rescinded in consequence of subsequent agreements between ¢ rae ga 
the parties. This question is one of fact, on which the jury —s to decide, 


had a right to pass ; and whether they considered the private =a 
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Eastern Dist. acts between Gardner and his vendors, as a rescission of their = 
March, 1835. contracts, or as containing a promise to re-convey, having =~ 
—=_== ei BS 7 se 
waits _— the effect of counter-letiers, is immaterial and unimportant 
warxen xr az, in relation to the correctness of their verdict, provided they _ 
Wherethe pur- believed those facts to have been within the knowledge of = 
P ge J 
nate a the plaintiff, at the time of his purchase; for, if he had this 
met peowindge knowledge, his situation before the court is no better thanthat  ~ 
title is simulated Of Gardner would be, were he plaintiff in this suit. The 
“in a he right of a vendor to avail himself of a counter-letter, in a 
ter ¢ od his — simulated sale, and recover back his property, has been __ 
) ne ° ° ° ° aa . Be 
tiff’s situation is Considered an established doctrine in our jurisprudence, ever 
aa a — since the decision of the case of Griffin’s executors vs. ~~ 
_ The principle Lopez, 5 Martin, 145. But the present case is more favorable 
ie cea, to the persons claiming the benefit of the counter-letters; they 
the first made being defendants, and in possession of the property. Whether 
rere the facts of the simulation of the sales from the defendants ~ 
eee ee pag to Gardner, and the existence of a written agreement on his 
andrecover back part, to re-convey to them, were known to the plaintiff, at 


. Hi > . ed 
pss ab fa. the time he bought.from the vendee, the evidence of the case | 


big ay in rela- does not clearly show ; but the whole of the testimony taken * 
on to the per- ; : ; ; i 
- end oon together, we think, authorised the jury to infer that the = 
dee, wien he is plaintiff was conusant of the simulation and nullity of the 
defendant, and contract by which the seller to him acquired this pretended 


in possession. 
title from the defendants. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, &c. 
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TERRELL ET AL 


4 TERRELL ET AL vs. BABCOCK, GARDINER & CO. ET AL. BABCOCK, 
| is GARDINER & Co, 
BTA ”C- 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, THE JUDGE OF 
THE CRIMINAL COURT [GRIMA] PRESIDING ad inlerim. 


ae: eee 
: ee" eee: 
age Stee: eae 


In an action on a promissory note, which is claimed by an intervening 
party, and when there is a defence or off-set set-up, so that the demand ~ 
Fg and matter in contestation is not liquidated, the court cannot, on a rule 
to show cause, require the defendant to pay the amount of the note sued 
oe | on, into court. j 
When the creditor and debtor are at issue on the amount of a demand, or 
the validity of a claim, either party is entitled to a trial by jary, or 


$2 without one if they choose ; and no other creditor has a right to interfere 4 
“a and require the sum in contest, to be paid into court, before final " 
= judgment. ' 
a This action was commenced to recover possession and "4 
&& obtain judgment on a promissory note of twelve thousand 

a | dollars, executed by the defendants Babcock, Gardiner & Co., 

q payable to the order of P. S. Newton & Co., and by them 


endorsed and deposited in the Canal Bank until maturity, 
for collection. The note was payable at a future day, with - 
six per cent. interest. The plaintiff had the note sequestered 
by the sheriff, before it became due. He prays for judgment 
“against Babcock, Gardiner & Co., and the endorsers, and 
that they pay said note to him,” (the plaintiff.) Taylor 
intervened, and claimed to be the true and legal owner of 
the note, and entitled to recover its amount. 

The suit was filed the 30th June, 1832, and the note was 
not due until July following. The defendants (Babcock, 
Gardiner & Co.) excepted to the suit as premature. While 

“the case stood on this exception, and before any further 
I proceedings were had, Taylor, the intervenor, took a rule on 
the defendants, to show cause why they should not pay the 
whole amount of the note into court. They showed for 
cause, that they were sued on their note or obligation, which 
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Eastern Distr. suit was not yet tried, and that they had the right toa trialon — 
SS. the merits ; that they had a valid defence, and a large claim, 
vennet ¥r 4X between four and five thousand dollars of actual payments 4 
Bancock, or advances made to the plaintiff and intervenor, which 7 
ee a would go to extinguish a large portion of the claim; and 
finally, that they could not be required to pay a debt demanded ~ F 

in a regular suit, by a rule of court. The rule was made ~ 

absolute. . From this order the defendants Babcock, ~ 


Gardiner & Co. appealed 


Curry, for the appellants, submitted the case, exparte, on 
the following points :  — 
1. The defendants and appellants cannot be required to 
pay the amount of their note sued on, when they have a 
valid defence to the merits, until the parties are heard, the 

case tried and a regular judgment obtained. 

2. The defendants showed, in answer to the rule, that. © 
they had a valid defence to make, and payments to plead ; 
and they should have been heard on the merits, before any 
order was made, or judgment rendered in the cause. 

8. The circumstance of the note in suit, or its proceeds 
being in dispute between two adverse claimants, could 
deprive the defendants of their right to a fair trial, and cut 
off all defence to the action. 

4. The rule having been improvidently taken, the judge 
acting in the District. court, erred in making it absolute. 
This being the case, the order must be set aside, the rule 
discharged, and judgment entered against the plaintiff and 
intervenor for costs in both courts. 


Martin, J., delivered the opinion of the court. 

Terrell, the original plaintiff in this case, claimed to be the 
legal owner, and entitled to recover the amount of a : 
promissory note executed by Babcock, Gardiner & Co.,® 
payable to the order of P. S. Newton & Co., and by the | 
latter endorsed, for the sum of twelve thousand dollars. The ~ 
note was made payable at a future day, with interest at six 
percent. per annum, until: paid. It was deposited in the 
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abide its ultimate decision. The defendants showed for 


way, but were entitled to a trial on the merits, before any ‘ claimed by an 
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Canal Bank, forsafe keeping and for collection. 
plaintiff had it sequestered by the sheriff, and held subject to 
the final decision of his suit. bear i ue 

The defendants, Babcock, Gardiner & Co., pleaded an nancoce, © 
exception, that the suit was premature, being instituted ossumnes ~ a 
before the maturity of the note. 

Before — this exception was acted on, or any further 
proceedings were had in the case, Taylor intervened. He 
took a rule on Babcock, Gardiner & Co., to show cause why 
they should not pay the amount of their note into court, to 
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cause, the pendency of Terrell’s suit against them; that _ a 
they had a good defence against this action on the merits, 
and a demand in compensation, which would extinguish a * 
considerable portion of the original debt; and they further In an setion 


averred, they could not be proceeded against in this summary o>, "enich > 


intervening | 
recovery could be had. , and when 
The rule was made absolute, and from the decision of the fence si offset 
judge thereon, the defendants appealed. pred 2 Btet me 
The case is placed before this court on the merits. The are 

1s 


dismissal of the appeal was not asked for, nor any motion fiquidated, the 
made to effect this object, on the ground that an order to Couns cannot on 


compel a party to pay money into court, does not work the cause, _- require 

the defendant to... 
. gravamen irreparabile, which only authorises an appeal from pay the amount’ 
of the 


note 
an interlocutory decree. =k aie aa 


On the merits, this court is of opinion, that in a case like , Whentheered- 

itor and debtor 

this, when the demand and matter in contestation is not are at issue -on 
liquidated, it does not authorise the court to make an order ‘R¢ 2moust 88 


requiring the defendant to bring the money into court. In a validity, of a - 
suit when the creditor and debtor are at issue on the amount party is enti- q 
~of a demand, or the validity of a claim, either party is entitled ret con gn bated 
to, and has the right to demand a trial in the ordinary way, osiia ual — 


and even to a trial by jury, if he requires it. No other other creditor 
creditor has a right to interfere when two parties are litigating lt Saggy 


require the sum 
a claim and matter in contestation between them, so as to 5 Vontest to be 


compel a settlement in a summary way, and bring the money >: into court, 
into court. The effect of the rule made sheolate; as in aes ment. _, 
4 
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Eastzrs Dist. case, would deprive the debtor of his right to a trial by jury, 
March, 1835- and cut off all his defence to the action. He should be 
— heard, and judgment pronounced before payment is required: 

LIZARDI EP AL. ° 

It is, therefore, ordered, adjudged and decreed, that the 

judgment of the District Court, making the rule absolute, . 

be annulled, avoided and reversed; and it is further ordered, 

that the rule be discharged with costs in both courts. 


KEENE vs. LIZARDI ET Ale 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where it appears that the jury were not influenced by the charge of the 

. judge, but found their verdict in direct opposition to it, and on the 

grounds urged by the plaintiff, he cannot have the verdict set aside 
because the charge was erroneous and might have misled the jury. 

The court will not sanction the rule that the jury must be guided in fixing 
the amount of damages, by the conduct of the wrong doer, and the value 
or amount of his property in an action against the owners of a vessel for : 
the wrongs of their agent or captain. 

Smart-money or vindictive damages can only be given against the wrong 
doer-or offender, by way of punishment; but not against persons who 

_ are only consequentially liable on account of their relation to the wrong 
doer, as the principal for the acts of his agent. 

A cause will not be remanded for errors on the trial, which could have no 
effect on the merits, or influence the case. 


This is an action to render the defendants liable for the 
conduct of the master and piloto of a vessel, of which they 
are the owners, and to recover damages from them for the 
injury done to the plaintiff and his wife, on their passage 
from Vera Cruz to New-Orleans, by the tortious conduct, and - 
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outrageous and indecent treatment of them by the said Easrenx Dis : 
captain and piloto. See the facts of this case stated in rh 185, 


5 Louisiana Reports, 431, and 6 Louisiana Reports, 315. 


The damages originally claimed by the plaintiff were pean ae at 


twenty thousand dollars. On the return of the case the 
second time from this court, the plaintiff filed a supplemental 
petition, claiming one hundred thousand dollars in damages. 
He further alleges the injuries done to him and his wife by 


the captain of the vessel, were of so outrageous ‘and diabolical 


a character that millions cannot atone for them; that the 
defendants, having the amplest means, omitted to employ 


proper persons to command the.vessel, &c.; that the defend- — 


ants are immensely rich,-so that in awarding damages, the 


_ jury are to consider the wrongs and injuries inflicted, in 


reference to the ability and means of the wrong doers and 
responsible persons to make compensation. He then prays 
judgment that the defendants be made liable for the conduct 
of their captain and piloto, and to pay damages as alleged. 

The defendants pleaded a general denial. The evidence 
taken down in writing in the two former trials, together with 
the documents then introduced, were read to the jury. The 
defendant introduced two witnesses, who testified to ‘the 
general good conduct of the piloto, while in the command of 
other vessels. The cause was submitted to a jury, on the 
testimony as reported in 6 Louisiana Reports, 315. 

On ‘the trial the plaintiff took bills of exception to the 
opinion of the court, on the following points : 

I, The defendant’s counsel offered testimony to prove that 
under the laws of Mexico the owners of vessels are not liable 
in damages for the improper and indecent conduct of the 
captain. It was objected to as irtelevant; the Supreme 
Court having decided the law in this case. But the court 
admitted it because the plaintiff referred to some laws of 
Mexico, and the defendant had a right to prove what they 
were. 

2. Because the court did not clearly understand the 
decision of the Supreme Court, but believed it to be, that 
the laws of Mexico are to govern as to the part of the contract 
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executed in Mexico; and the law of Louisiana, in relation to: 


“. the part executed here; and it was the province of the jury) 

to say what part was executed in Mexico, and what heres) ~~ 

It was then necessary to have proof of the Mexican laws.. 
II. The district judge charged the jury that he did not) ~ 

well understand the decision of the Supreme Court the last: — 


time this case was before it, as to what laws should govern* 
the contract of passage, but believed that it was the Mexican 


law, so far as the contract was executed in Mexico; and the — a 


laws of Louisiana, in relation to the part performed here.: 


But the court was at a loss to state what law was to govern’ | 
“when the vessel wags on the high seas. Asa general prin- 


_ ciple in criminal law, the flag is the country, and any high: 


crime committed in a vessel on the high seas, was remitted 


for trial in the country of the flag. - But in regard to contracts’ 


on the high seas, they were probably governed by the general. — 4 
principles of law and reason. The court further charged, 7 


that it considéred it was the general commercial law in ~ 


Louisiana, and not the Civil Code, that was to govern the 


contract of passage here, &c. The charge was excepted to 


for want of precision and clearness. 


The jury returned a verdict of one hundred dollars for the = 
pluintiff, in damages; but being dissatisfied therewith, he 
appealed from the judgment rendered, in conformity with the 
verdict. 


Keene, in propria persona. 
~ 1. The judge a quo erred in his instructions to the jury. 
He was commanded by two decisions of this court, in 
this very case, to lay down to the jury as their guide, the 
law of this state, which renders the owners of vessels: 
responsible in damages, for the personal wrongs and torts of 
their commanders towards their passengers, as the only rule 
which should govern them in making up their verdict. 

2. The district judge professed to be ignorant of the part 
of the contract of passage that was executed in Mexico, on 
the high seas, and in Louisiana; and of the law applicable 


to the different places. His charge to the jury on these 4 
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matters was so confused and manifestly erroneous as to EssTea~ 


mislead and: bewilder them. Had the charge stated the — 
principles settled by this court, twice before, in this case, that 


ship owners were liable in damages, for the torts of their u12aRpr #7 st. 


commanders committed on the passengers, the evidence in 
this case would have induced the jury to find very different 
from what they did. 

$. But even on the judge’s refusal to lay down the law to 
the jury, as directed by this court, he should, at least, in the 
confusion and doubts of his Mezican, high seas and Louisiana 
law medley, have sought refuge under the common maxim of 
law: e: tali conflictu magis est ut jus nostrum quam jus alienum 
servemus.” 

4, Had the Mexican law exempted ship owners. from 
liability for the torts: inflicted by their ship masters upon 
passengers, yet it would have been. inoperative in the United 
States, because the passage contract, although made in 
Mexico, was to be executed and consummated in this state. 
Here the law does attach the responsibility to ship owners for 
the illegal and wanton acts and torts of their agents or 
captains. This contract is to be governed in its performance 
by the lex loci. solutionis. 1 Gallison; 375.- 8 Martin, 
NM. S., 6 to page 34. 

5. The only Mexican law relied on by the defendant to 
prove that ship owners are not responsible for the conduct of 
their captains, is a mercantile ordinance or commercial code, 
promulgated by the king of Spain, in 1829, long since the 
establishment of the independence of Mexico. This law, 
therefore, has no force either in Mexico or in this state. 

6. The agreement for passage in a vessel, is a contract 
which, from its nature, implies an obligation on the part of 
the passenger, that he will conform to the regulations of the 
vessel ; and on the part of the owners and commanders, that 
his rights, comforts and baggage will be duly respected and 
protected. Even by the Mexican laws, as well as of 
Louisiana, the owners are bound and liable for the acts 
of the masters of vessels. Their treatment of passengers is 
connected. with their duties and obligations ; and, of course, 


ele es 
v8. 


Eastern Dist. 
March, 1835. 
_ KEENE 


vs. 
LIZARDI ET AL. 


CASES IN: THE SUPREME COURT 


comes within the scope of their employment ; otherwise we. 

should arrive at the paradox, the reductio ad absurdum, that. 

a functionary would be bound, and not bound. to do the same_ 
thing at one and the same time, 

7. If, then, the owner of a vessel, through culpable. 
neglect or penurious calculations, (as the bad of all sorts is 
cheaper than the good,) instead of appointing a master duly =~ 
qualified, should place the vessel under the control of an ~ 
atrocious monster, he should be strictly and severely answer- =~ 
able’ in damages, to the party aggrieved, for the atrocities 
and enormities committed and inflicted by such person or _ 
agent, 

8. Hence, then, it is clear, first, that ship masters are 
responsible for their personal torts done to their passengers, 
in like manner as for injuries done by them to their cargoes ; 
because both classes of wrongs come within the scope of their 
employment. Second, that ship owners are liable for all ~ 
wrongs and injuries in the way of damages or indemnity, 
committed by their captains, within the scope of their 
employment. 


De Armas for the defendants. 

1. The verdict of the jury cannot be disturbed, because 
they have pronounced on the points of law and the facts 
submitted to them. Code of Practice, 519, 520. ' 

2. The verdict of the jury must be final, in this case, 
because it is for the plaintiff on.all the points of law and 
fact, and they are the proper judges of the amount of 
damages. 


Martin, J., delivered the opinion of the court. 


This is an action in which damages are claimed from the 
defendants, as owners of a vessel, on account of the miscon- 
duct of the master, in his treatment of the plaintiff and his 
wife, who were passengers on board during her voyage from 
Vera Cruz to New-Orleans. 

The plaintiff alleges, that the conduct of the master was 
such, as to allow the sailors to resort at all hours of the day 
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and night to the cabin, where they were indulged with Easraax Diet. 
the free and unrestrained use of spirituous liquors, in conse- REC ; 
quence of which, they incessantly annoyed Mrs. Keene with aren 
gross, obscene and indecent language and gestures, not only j:z,an1 s eae 
when she appeared on deck, but frequently and oftentimes 
when she had retreated to the cabin. 
The defendants resisted the pretentions of the plaintiff, 
on the ground that owners of vessels are not liable for 
the misconduct of the master, in a case like the present. 
This defence was sustained before the inferior tribunal, 
but disallowed in this court. The defendants then urged 
that the law of the terminus a quo of the voyage, afforded the - 
only ligitimate rule of decision; and that by the Mexican 
law, owners of vessels are’ not liable for the excesses of 
the master. This rule being adopted in the court of the 
first instance, the plaintiff successfully sought the aid of this 
tribunal. On the third trial in the District Court, the 
plaintiff was successful. He obtained a verdict and judg- 
ment thereon; but being dissatisfied therewith he has again 
appealed. 
The inadequacy of the damages allowed by the jury, 
is relied on as the ground on which the judgment is sought 
to be reversed. 
The plaintiff claimed one hundred thousand dollars in 
damages, and obtained one hundred dollars. The damages 
awarded amount only to the one thousandth part of the sum 
demanded as compensation for the injury sustained. This 
inadequacy is not, however, relied on per se, as sufficient to 
support the plaintiff’s application in this court, to have the 
judgment of the district court reversed. It is further 
contended that the case affords evidence of the jury having 
erroneously adopted the Mexican law, as containing the true 
basis of their verdict; being led into the mistake by the 
permission given by the judge a@ quo to the counsel of the 
defendants to read the law of Mexico to them: also by 
the refusal of the judge to charge the jury that the law of 
Louisiana contained the correct and legal rule by which they 
should be guided in making up. their verdict, according to 
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_ Easrenw Dist. the opinion expressed by this court, on remanding the case 
March, 1835. the second time. To the charge which’ the judge @ quo 
xsrexs _ finally gave to the jury, to his permission to the defendant's 


uzampr er ar, COUnsel to read the law of Mexico, and refusal to instruct the 


jury to find according to the law of Louisiana, the —— ; 


took his several bills of exception. 


The judge @ quo appears to have declined giving ese! a 
charge required, on the ground that he did not well under. 


‘stand the opinion of this court, which remanded the case for — 
the present trial. He permitted the Mexican laws to be _ 


read, because the defendants had a right to avail themselves “ q 
.of those laws; and he gave such a charge to the jury, <7 


in his judgment, seemed most proper and correct. 


This court is not ready to say that, if the verdict had been a 
for the defendants on such instructions and charge as were | 
given to the jury, it would not have been our bounden duty ~ 


-to reverse the judgment and set the verdict aside. 


It is very clear that the jury were guided by both the ~ 
previous decisions and judgments pronounced by this court ~ 
in the present case, for they have overruled the defence first — 
set up, to wit: that the defendants, as owners of the vessel, ~ 
were not liable to the action of the plaintiff, under the law of — 
Louisiana ; and they have also disallowed the immunity and — 
exemption which was afterwards set up and claimed under — 

Where it it sp the laws of Mexico. It must, therefore, be concluded that 


the jury were not influenced by any part of the charge of the 


were aot In- 


agg 7 0 judge a quo, which might be considered to be contrary to the 


judge: bat ; but found expressed opinion of this tribunal. If they had been thus a 


direct op Seaame influenced, their verdict must have been for the defendants. 
to it, and on 


he cannot 


the verdict set the j jury were influenced and must have considered the law ~ 
aside, because of Mexico to be in favor of the defendants. Others must 3 


the charge was 


pe ream and ‘have had doubts, or thought the question under the law, ~ 


t a have mis- 


the jury. doubtful; and the consequence of this error was, to mislead 4 
some and create doubts in others of the jurors, and in order — 
to relieve themselves from duresse, all agreed to compromise ~ 


on a verdict of one hundred dollars for the plaintiff. - 


ae 


the 'The plaintiff has, however, contended that the inadequacy of a 
a7 the plain, the damages is so great that it must be evident that some of 7 
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It has been said that some times in England; judges hang Easreax am ee 
, wretches, that jurymen may dine. We hope that':nd ae 
/ American jury would mulct a fellow citizen in damages I in oe a 
| @ case where the law disallows them, and which is so u2zimor st a 
expressed in the opinion of the highest tribunal of the state: 
Bat this court knows of no rule, no data by which a correct Thecourt will 


























é 4 measure of damages can be ascertained and. meted out, in a rly that = a 
f % - case like the present. The rule contended for by the 7," 
or plaintiff, appears to us so fallacious that we cannot believe the amount: -_ 
eo that any jury could ever have adopted, or any court Of conduct of the 
8 justice sanctioned it. He urges that the jury must be ong See 
‘Ee guided in fixing the amount of damages, by the conduct of mount of his 

* the wrong doer, and the value or amount of his property. oo aon 
nh If that be the case, he who has wasted his property is sure of ‘¢.or"¢" “s 
re. comparative lenity or impunity. According to this rule, if me Souk 
y 2 the jury considered the wrong doer, who, in the present case, 

4 is the captain, as a very poor man, the sum of one hundred 

e 3 dollars is as much as they could justify themselves in giving. 
rt The circumstance of his having rich owners for his employers, 
t 2 ought not to aggravate the damages to which the plaintiff is 
13 entitled for his misconduct; as whatever sum he might 
of recover from the owners, the latter ought to recover from the 
d captain. Thus the captain would be mulcted in proportion 
ya to the wealth of the owners. He would, according to this 
t a rule, be required to pay much more if the owners were 
em sued (as is now the case,) than could be legally recovered in 
co a suit against himself individually, in the first instance. 
is j It is true, juries sometimes very properly give what is Smart money 
3. 7 called smart money. They are often warranted in giving canes aan 
f vindictive damages as a punishment inflicted for outrageous '¥ int he wee 
of 7 conduct: but this is only justifiable in an action against the doer or offender, 
v wrong doer, and not against persons who, on account of their ichment * Bg 
it j relation to the offender, are only consequentially liable for his agent ae 
h 4 . acts, as the principal is responsible for the acts of his factor ee, 
d- or agent. of their relation 
: The plaintiff has further contended that the defendants in Goce, asiliggalae 
oe this case, are liable as wrong doers, because, although they oo ee 


are immensely rich, their parsimony led them to employ 
5 
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. Eastern Dist. hdeas agents. This position is not only unsupported, but «4 
Merch, 1855. contradicted by the evidence in the cause. The record — 
Kssxt contains no evidence of the alleged wealth of the defendants, 
v8. 
uzannr er at. and we have no legal means of knowing their means and — 
| condition in life. 4 
A cause will This court has frequently held that a cause would not 4 


not be ded 
for Geis on be remanded for errors on the trial. which could have — 


the trial, which no effect on the merits or influence the case. 3 Martin, q 

a on ane NV. S., 532, 576, and 284. 

enee the case, From all that appears, the jury decided the law correctly. 

If they erred in the assessment of damages, this court will — 

not attribute it to any misdirection of the judge, who 4 
declined to express any opinion as to the proper measure of — 
damages. Nothing authorises the belief either that the ; 
amount of damages awarded is not the proper one, or that if 4 
the case was remanded, another jury would come to a- q 


different conclusion. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs in that 


court, the plaintiff and appellant paying the costs of this © 
appeal. a 
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ANSELM tS. WILSON. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where a defendant is sued on his promissory note, and alleges error, that 
the amount and consideration for which it was given was paid to another . 


ill person who was to save him harmless, and whom he calls in warranty: 
ho Held; that it is not such a case of simple or personal warranty as authorises 
- a a delay for calling in the warrantor. 
} B q | On a motion for a continuance on an affidavit that the defendant could 
a. prove payment to a third person, who was to save him harmless: Held, 
‘a that the continuance was properly refused, when the fact to be proved 
Ee would not have benefited the party applying for it. © 
he 4 This is an action on a promissory note executed by: the 
at defendant, for the sum of three hundred and fifty dollars, - 
is -_. payable to the plaintiff. 
a The defendant admits the execution of the note, but denies © 
ss she is liable.. She avers the note was given in error, that the 


sum which forms the amount and consideration of the note, 

was paid by her to Joseph Erwin, in his lifetime, who. bound 

. himself to hold her harmless against the claim of the plaintiff. 

aE She prays that Mrs. L. Erwin, who has accepted her 

husband’s succession, be called in warranty to assist in 

= - @efending this suit; and that she pay one-half of- any 
4 judgment that may be rendered against this defendant. As 
4 On motion of the counsel for the plaintiff,.so much of the 
answer as relates to the call in warranty was stricken out: - 
The defendant applied for a continuance, on affidavit filed, 
stating that she expected to prove by certain witnesses, that 
the plaintiff’s claim had been wholly, or in part paid, as set 
forth in the answer. A commission had been taken Out, but 
5 not returned to. take this testimony. The continuance was 
- refused. 


36 
Eastern Dist. 
March, 1835. 

- ANSELM 


vs. 
WILSON. 


CASES IN THE SUPREME COURT 


J udgment was rendered for the amount of the plaintiff’s 
clairn against the defendant, on the 2d November, 1838. 


’ From this judgment the defendant appealed. During the " 
pendency of the appeal, the defendant died. a 


Labauve for the plaintiff and appellee, suggested 1o. this 4 


court the death of the appellant, since the return day of the — 
appeal, and moved for leave to cite in her legal representatives, 
The court ordered them to be cited to appear on the first 
Monday in March, 1834. — 

Service was made on D. D.. Chesnut, as testamentary 


~ executor of the deceased appellant. Chesnut denied that he ~ 


was executor. Uppon this allegation, this court made the 
following order in writing: ; 


Martin, J., delivered the order of the court. 


The death of the defendant and appellant having been ~ 
suggested to this court in January last, leave was given to ~ 
the plaintiff and appellee to bring in the legal representative 
of the deceased party. He accordingly had D. D. Chesnut ~ 
cited, in his character of testamentary executor of Mrs. Eliza 
Wilson, deceased, to defend and prosecute this appeal in her 
place. This person has appeared and denied that he is the 
executor. This forms an issue which cannot be tried in this _ 
court. 


It is, therefore, ordered that this cause be remanded to the q | 


District Court, with directions to have the issue tried of q 
executor vel non. 


On the return of the case to the District Court, and upon. 4 


the production of the exemplification of the order of the 
Court of Probates, for the parish of Iberville, admitting the — 


will of Mrs. Wilson to probate, which appoints and institutes 
Mr.. D. D. Chesnut executor, he was declared to be her 
testamentary executor accordingly. 

The appeal in this cause was heard on the defence of the 
testamentary executor. 
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Labauve for the plaintiff. _ 





Stacy & Ives for defendant and appellant. sae Kies 


Bullard, J., delivered the opinion of the court. | 


The appellant seeks to procure the reversal of the judgment 
rendered in this case, on the two following grounds: first, that 
the court erred in rejecting the call in simple or personal 
warranty; and second, that a motion for continuance, based 
on the affidavit of the defendant’s neni was improperly 
overruled. 
The suit was brought to recover the amount of a promissory 
note subscribed by the defendant. She admits her signature, 
but alleges error, and that she had paid Joseph Erwin the where a de- 
amount before the note was given, and that he had promised pg moins 
to save her harmless against the note, and became ‘her ry note, and al- 


warrantor. She prays that he may be cited in warranty. The an cee — 


court afterwards, on motion, rejected the call in warranty. wa ae 


iW, ¢ it was 
We are of opinion the court did not err. This does not, in given, was paid 


our opinion, present a case of simple or personal warranty, son, who wes to 
within the meaning of that part of the code which authorises je\5 — 
delay for calling in the warrantor. There does not appear to ent calls in war- 
have existed any privity between the plaintiff and Joseph it is pias 
Erwin, who was a stranger to the contract sought to be S94 sod * verona 


enforced. Code of Practice, art. 379, et seq. 5 Merlin’s warranty, as au- 


Rep. verbo garantie simple. fore ~ iE hr 2, 
The continuance was, in our opinion, properly refused. The ““™"" 
a motion 


fact of payment either in whole or in part, which the party ie 


expected to prove by the absent witness, was not a payment pig age: =. 


of the note sued on, to the holders, but a payment to Erwin, dantcould prove 


_ before the date of the note, of which it is not pretended the + pee 


plaintiff was conusant. If the defendant was not entitled to *** Naraleee, Held 
a delay, in order to have her recourse in warranty, she was that the continu- 
not entitled to a continuance in order to prove the facts on ly refed, when 
which her claim in warranty was founded. grovel . would 
a 

It is, therefore, ordered, adjudged and decsead, that the Suen pend a “ed 


judgment of the District Court be affirmed, with costs. 
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EYMAR v8. LAWRENCE ET AL. 


_ APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The creditor who proceeds against the property of his debtor by provisional © ; 
seizure and sequestration, acquires no privilege thereon, until he has : 


_ obtained a judgment, and execution issues on it. 


The privilege of the captain of a vessel for his services, advances made and q 
expenses paid on her last voyage, does not extend to the insurance 4 
money received as indemnity on her bottom, paid by the underwriters, 4 
when she is lost or destroyed by the perils of the sea. ee 


In voluntary sales of a ship or vessel, the creditor can pursue it, and 
exercise his privilege on it in the hands of the vendee; and in forced _ 
sales the privilege attaches to the price, and the purchaser takes it 
free of incumbrance ; but when the ship is lost or perishes by the perils 


of the sea, the privilege is lost with it. 


When goods are lost at sea, which are insured, they are not represented by 
the sum or insurance money received from the underwriters, and the 
vendor’s privilege does not extend thereto. 


This is an. action against the owner, and against the | 
proceeds of the schooner Serafina, in the hands of Thayer, 
Hurd & Co., consignees, who received the insurance money 
for her loss, from the underwriters. The plaintiff alleges he 
was the captain in command when the schooner was lost at 
sea, and that Thomas Lawrence, the owner, is indebted 
to him in the sum of six hundred and ninety dollars, for 
wages and disbursements made on account of the vessel, for 
which he claims his privilege on her price, or funds received: 
- on her insurance by the consignees. He prays that Thayer, 
Hurd & Co., residing in New-Orleans, the agents and con- 
signees of the owner, be made parties to this suit, that a 
provisional seizure and sequestration of the funds in question 
be made, and that he have final judgment for the amount of, 
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his claim against the owner and consifnees, with.a privilege grower Ders 

on the funds, and to be paid in preference to other creditors. Bertin 
Thayer, Hurd & Co. answered, denying they were “the “a. 

agents of Lawrence, the alleged owner, but: corresponded tawnexceeras 

a. with other persons who consigned the vessel to them. eg 
q They admit they have funds in their hands, arising from 

‘a the insurance of the vessel in question, which was lost; but 

they aver, they have a privilege for their debt and advances 

due by said vessel to them as consignees, which must be 

first allowed, and that the balance of said funds, amounting 

4 to one hundred and fifty dollars, they hold subject to the 

ig _ order of court. ; 


oS On the trial, the plaintiff exhihited evidence of his.claim ; 
s, a he produced the sea-letter and register of the schooner, to 
a prove she was owned by Lawrence. After the plaintiff 
io closed his evidence, the defendants Thayer, Hurd & Co. 
d 4 offered J. Thayer, one of their firm, sued as agents of: the 
a defendant Lawrence, to prove they were not agents but 


were acting as consignées of the schooner Serafina, by virtue 
of letters from other gentlemen than Lawrence, which letters 
% they also offered in evidence. The plaintiff’s counsel-objec- 
+ | ted to the introduction of the testimony, on the ground that 
Thayer could not prove he was agent of another person, 
5 because it would be liberating the funds from the plaintiff’s 
e.g : claim, and‘secure them to the firm of which the witness was 

4 a member, and because the genuineness of the letters were 
not proved; and that an agent cannot prove his agency, 
when he has a direct interest in doing so. The court 
sustained the objections, and the defendants’ counsel took 
his bill of exceptions. 

The parish judge concluded from the evidence and 
pleadings of this case, that the plaintiff proved his claim, 
against the schooner and owner ‘Thomas Lawrence; and 
that Thayer, Hurd & Co. were her consignees, and agents 
— , of the owner, who, in that capacity, received the insurance on 
: se her; and that they have failed to prove any privilege 

: superior to that of the plaintiff, either on the vessel or the 
proceeds thereof; judgment was therefore rendered for the 
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plaintiff, against the defendants Lawrence, and the agents 


Thayer, Hurd & Co., with a privilege on the proceeds of the : 


+; 4 


insurance money in the hands of the consignees, for the” _ 


amount of the debt claimed, and costs. 
Thayer, Hurd & Co. appealed. 


Roselius, for the plaintiff and appellee, contended, that tl 7 


proceedings and judgment in this case are regular, and — 
that the appellants were properly condemned to pay the 
plaintiff’s claim out of the funds of the schooner, in their ~ 


hands as consignees. Jt is now too late to make objection — j 


to any irregularities in the form of the proceedings. Code <4 
Practice, 344, _ 

2. The only part of the judgment which can be revised 
is that relating to Thayer, Hurd & Co., as they alone have — 
appealed. Lawrence is not before the court, but he being 
personally liable, the appellants, as his agents, through. - 


whom he was cited, are liable for him, having received the ; 


indemnity money for the loss of his vessel. 


3. It is:well established that consignees, as such, can sue a . 


for the freight and insurance; and, as a consequence of this, 
they can be sued for the same demands. 


4, The appellants claim a superior privilege on the funds q 
in their hands for advances, debts, &c., of which there is no | 


evidence in its support. But it is shown by the account of 
Thayer, Hurd & Co., that they had a considerable sum in 


their hands at the commencement of this suit, which they y 


had collected as freight. Under the maxim of the maratime 


law, the privilege of the plaintiff attaches to the freight as 4 


the “mother of wages.” 


5. The plaintiff’s claim is fully proved. The oa otan or 4 
register of the vessel is the best evidence of the ownership of E 


the vessel, which is corroborated by the testimony of the 
Spanish consul. 


Maybin for the appellants, insisted that the Parish 
Court erred in rejecting his witness to show that Thayer, _ 
Hurd & Co, were not the agents of. Lawrence, and conse- 
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2. The proceedings against Lawrence are irregular and — "2 
illegal, as no person was appointed to represent him, &c. LAWBENCEETAL | 

$. The plaintiff has no claim or privilege on the funds of “ 
the schooner, in the hands of Thayer, Hurd & Co. It is 
not a privileged claim, and this firm is no-way accountable 
to the plaintiff; consequently, the judgment marie them is 
erroneous. 


Bullard, J., delivered the opinion of the court. 


In this case the plaintiff represents that the schooner 
Serafina and Thomas Lawrence the owner, are justly indebted a 
to him in the sum of six hundred and ninety-one dollars five . a 
cents, for wages as captain of said schooner, and for advances : 
made, and expenses paid on her account; thatthe Serafina | 
was wrecked and lost in August, 1831, and was abandoned | 
to the underwriters, who paid the amount of their insurance 
upon her to Thayer, Hurd & Co., as consignees of the 
schooner and agents of the owner, Thomas Lawrence” of 
Matanzas, and that they have in their hands a large part — 
of the same, so recovered from the insurance company. The 
plaintiff, averring that he has a privilege on the funds, as he 
would have on the vessel itself, if she had not been lost, prays 
for a provisional seizure, and that Lawrence the alleged. 
owner be cited by his agents, Thayer, Hurd & Co., and that 
the latter may also be made parties; and he finally prays 
judgment against the owner, and also against the consignees 
for the amount of his claim, and that he may be paid by 
privilege out of the proceeds of the vessel, in the hands of the 
said Thayer, Hurd & Co, 

Thayer, Hurd & Co. in their answers, deny that they are 
or ever have been the agents of Thomas Lawrence, or that 
he was the owner. They admit that as consignees of the 
Serafina, they had received from the Insurance Company the 
amount of the policy, and that they have yet in their hands 
the sum of one hundred and fifty dollars, over and above the 
6 . . 


4a CASES*IN THE SUPREME COURT 


Eastenx Dist. amount of advances made by them as consignees, and which 3 


1885. they have a right to retain. : 


—————— 4 
cong Judgment having been rendered in favor of the plaintiff, 

tawaexcr erat for the amount of his claim against Lawrence, and against — 

Penance Thayer, Hurd & Co., as consignees, the latter appealed. 


“cena oe er The right of the plaintiff to recover of the appellants, must 4 


or by provision- depend upon the question whether he had by law, or has 
al seiaureandse- 5 -ouired by the proceedings in this case, any privilege or lien. 


questration, ac- 


quires roe. peivi- on the proceeds of the Serafina, in their hands. The plaintiff q 
_tilhe has obtain- proceeded by provisional seizure, and the 724th article of the 


ed a judgments Code of Practice declares that provisional seizures and 


issuesonit. — sequestration give no privilege to those who have made them, 4 
The privilege. . = RS 
of the captain of until they have obtained a judgment and order of execution 


a vessel, for his oy the property sequestered or provisionally seized. It is, a 


vices, advan- : 4 
ees made and therefore, clear that unless the plaintiff had a legal privilege 


expenses paid on 


her last voyage, On the funds, he acquired none by the proceeding in this “ 


does not extend case. It only remains, therefore, to inquire whether he had 


money received such privilege previously and resulting from the nature of his 
as indemnity on 

her bottom, paid debt. , 
by the underwri- 


ters, when sheis Among the privileges enumerated in the Civil Code, we 


lost or destroyed i 
ag — “¢ find those of the captain and ‘crew of a vessel, for wages on 


© sea. the last voyage, of freighters, material men and others, under 


In volu * : % aie , 2 
shine pe various modifications and restrictions, article 3204. These | 


vessel, the credi- privileges are declared to exist on the vessel or its price, when 


tor can pursue 


it, and exercise it has been sold. But the code does not contemplate a case. a 


it in the hand 
of ‘the vende ; lost by perils of the sea, and the sum insured upon her bottom 


and in fo 


sales the aria paid by the underwriters. The code distinguishes between 
lege oe gg voluntary and forced sales of ships, in reference to privileges. 
= vate In cases of voluntary sales, the ship itself may be pursued in 


his privilege on like the present, when the vessel had been destroyed and : : 


of ineumbrance; the hands of the vendee ; in cases of forced sale, the right of 


ship ro. = the purchaser becomes irrevocable ; he owes only the price, 


perishes by the and over it the creditors exercise their right of privilege, = 


the puivilege is article $207. In this last case the price, still in the hands 


ge tm °s , of the purchaser or the officer making the sale, represents the 
are lost at sea, thing itself. But the indemnity received from the insurers 


ay aupeoenet for the loss .of the ship, either by the owner or his agent, 
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appears to us widely different. In the case of Thayer et al, Eastznx Dust, 
vs, Goodale, 4 Louisiana Reports, 221, this court held, that “70h 
when goods are insured and lost at sea, they are not repre- 4V88¥ a 
sented by the sum insured, and that the vendor’s privilege carve, 33°2, ke, 
does not extend thereto. The two cases are strongly represented by 





the sum or in- 


analagous; both are cases of alleged privilege, and in both surance money 
cases the thing itself, on which the privilege attached, had ae ae 
perished, and the stipulated indemnity paid. Upon the ———. 
principles and authorities established and relied on in that does not extend 
case, we think the plaintiff in this has no privilege on the "** 


funds in the hands of the appellants. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed and annulled, 
the provisional seizure set aside, and judgment entered in 
favor of the defendants, Thayer, Hurd & Co., as in case of a 
non-suit, with costs in both cases. 


AUBRY ET AL. vS. CAJUS, EXECUTOR, ke. 5 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF. 
NEW-ORLEANS, 


The intentions of the testator, as expressed in the will, should be carried 
into effect. But this instrument should be so construed, if possible, as to 
give meaning and effect to every clause, phrase and-word. If contra- 
dictory phrases and expressions are used, so absolute in their different 
meanings as to be irreconcileable, one or the other must yield. 

So, where a testatrix bequeathed certain specific legacies to her.niece, a 
a moiety of all her moveable and immoveable property at her decease, 

instituting her niece a legatee, by a particular and general title; and the 

balance of her property she wills to the four children of her sister; Held, 
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Eastsnx Dist. ‘that both sets of legatees must be considered as claiming under universal 7 


March, 1835. 


an ET AL. 


titles, equal portions of the succession, and must both contribute — 
to the payment of the particular legacies, debta and costs. 


carts, 2x’. Be, ~The fee of the counsel for absent heirs, will not be ‘allowed and paid out of q 


the mass of the succession, but should be charged to the portion of the 4 
absent heirs. a 


The plaintiffs, who reside in France, claim to be heirs and 5 


universal legatees, and entitled to one-half of the succession ~ 


of veuve Magnon, who died in New-Orleans, and whose ~ 
estate is administered by the defendant, as her testamentary 
executor. The testatrix, in her will, bequeathed to the four 

children of her sister Elizabeth Roche, the surplus of her 
property, after giving certain specific legacies and one-half of a 

her moveable and immoveable property to her niece of the — 
second degree, Madame Cajus, wife of the defendant. Three 


of the children of Elizabeth Roche are plaintiffs. They claim, 
as universal legatees, one-half of the succession of the testatrix, 
The Probate Judge, after hearing the parties, decreed that. * 
Madame Cajus was entitled to one-half of the succession 


absolutely, and that the plaintiffs be recognised as universal 

legatees, and that they recover only the balance of the suc- 

cession, according to an account rendered; the costs to be 

borne by the succession. } 
The plaintiffs appealed from this decree. 


Denis, for the plaintiffs. 

1. The only question in this case is, anaes the plaintiffs, 
as universal legatees, are entitled to one-half of the succession, 
and Madame Cajus, wife of the defendant, to the other ~~ 
equal half? or whether Madame Cajus is only entitled to 4 
half of the proceeds of the succession, and the plaintiffs to 
the other half, after paying the legacies and debts out of it? . 

2.- The plaintiffs are entitled as universal legatees, to one- 
half of the succession ; the whole amount of debts, particular 
legacies and costs being first deducted and paid from the 
mass. 









































OF THE STATE OF LOUISIANA 45 
J. Seghers, for the defendant..: ° ™ , prey] = 
4 1. It is contended that Madame Cajus is not a a legatee, Pereinte oe, 
q but an heir, and that as such she is not entitled to receive 478"* ara 
: her legacy, which must be left to be equally divided with the cass, EX'R. Se. 
balance of the succession, between her and the plaintiffs, - 
~ The will shows Madame Cajus is'not heir, but a legatee by 
particular and general title, and that she is entitled to receive 4 
a determined and specific portion, which was” ev 4a 
to her. i 
2. From the will it clearly results, that the intention of 
the ‘testatrix was to put Madame Cajus on a footing with 
the other legatees, who have been paid in preference to 
the plaintiffs. 
$. The plaintiffs are not forced heirs, and might have 
been deprived, by the testatrix of the whole of her estate. 
They cannot therefore complain, if Madame Cajus was 
more favored by the testatrix, having taken care of her F 
in her old age, while _ were living far mont her, in 4 
a foreign land. 





4 Mathews, J., delivered the opinion of the court. 
a This case presents a single question for decision, depending 
on the proper and legal interpretation of the will of the 
deceased. It contains several specific legacies, the amount 7 
E of each being ascertained, leaves no difficulty as to the — 
4 quantum which must be deducted from the mass of the 
4 succession bequeathed to certain legatees, who are to take 
under general titles. 

The question is, whether the debts and specific legacies 
shall be deducted from the’ entire estate left by the testatrix, 
and the balance be equally divided between the plaintiffs 
and the wife of the executor, who is a legatee both of 
specific objects, and of one-half of all the property which 
was left by the deceased at the time of her death, as 
contended for by the plaintiffs ? or whether the whole 
succession should be divided in such a manner, as to place 
the burthen of the specific legacies on -the portion left to 
them, considered alone as residuary legatees? The solution 
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_ Eastzaw Dist. of this question depends upon the construction which ought 
r,t be given to the two last clauses of the will. They are © 
AUBRY BT At. expressed in the following terms: “Je donne et légue 2 mq — 
casos, rx’m tee, Mibce au second dégré, Marie-Elisabeth Paillet, Goede Me” 

Jean-Baptiste Cajus, mon armoire, mon linge et mes bijoux, sang — 
aucune reserve ; plus, je donne et légue & ma dite nivce etc, a 
moitié de tous les biens de nature mobiliaire et immobiliaire 
délaisserai au jour de mon déces, Pinstituant ma légataire 2 titre 
particulier et 2 titre général, de la portion des biens dont se com, ‘ 
pose la présente disposition. Et pour le surplus de mes biens, — 
_. donne et légue aux quatre enfans de Pun et de Poxtre sone de-mmaim 
of ne intentions spur Elisabeth Roche,” etc. 
— a ke the The judge of the court below, in interpreting these clauses 
carried into ef. of the testament, seems to have arrived at a conclusion by 
feet. Butthisine Which he decreed to the person first named as legatee, — 
sn Sale, on 2 under.a particular and general title, one-half of the entire 4 
possible, as to 
give meaning succession, without deduction of the special legacies, consi- 4 
Te gg dering her, in relation to the one-half of the property left at — : 
and If the decease of the testatrix, as a particular legatee. From" 
pire and’ od ex the decree thus made, the plaintiffs appealed. 
ved, 80 absolute ‘The matter is not without difficulties calculated to produce 
ake gars doubts. But we are of opinion that the court below erred in © 
on te its judgment. It is the duty-of courts of justice to carry into 4 
othermustyield. effect the intention of a testator as expressed i in his last will, = 
So where To ascertain what was really intended is often difficult, in 
Gieaes exten consequence of the want of legal precision in the mode of | 
specific legacies expression used by the writer of a testament. In the present i 


to her cS 
A any a of a al instance we are unable to discover any thing tending to 
“and immoveable Create ambiguity and uncertainty, except the double and — 


wey institu apparently contradictory phrases in the clause which makes q 


ting ther beww nan the donation to Madame Cajus. It contains a specific and 7 
ticular and gen- general legacy, and concludes by declaring that the bequest | 
cral tide ; snd ig made under a particular and general title. Rules of ; 
her property she construction, in relation to laws and instruments in writing, : 


ills to the four 3 
children of her require, if it is possible, to give meaning and effect to all the — 


aster hh set words and phrases used in them; but when contradictory — 


=v ser pad be expressions are used, so absolute in their different meanings 4 
claiming under as to be irreconcileable in reference to the same thing, one or || 
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the other musi yield. In conaidering the clause of the will Easrzax mer , : 


in question, we are not compelled to invalidate either of the re ae. 
phrases, particular title or-general title. The first may be we “SURRY BF ak 
considered as having reference to the specific legacy, given cazUs, Bx°R. Be. 


to the same person and in the same clause ; and the last to pny Boma 


that which was general in its nature, being an undivided & succession, - - ‘a 
must both = 


half of the succession, &c. Considered in this light, no good 274 contribute ie» 


reason offers itself to our minds, in consequence of which a Ty, “, be 


distinction should be made between the situation of the particular = va 


present parties litigant, as claimants under the will.. They a 


must both be considered as claiming under universal titles, 
equal portions of the succession, and standing in this relation 
to the inheritance, they must both contribute equally to 
the payment of the particular legacies. Louisana Code, 
articles 1604, 1606, 1627 and 1700. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided and reversed, 
‘and that the plaintiffs recover of the defendant, the sum  Thefee of the 
of seven thousand six hundred and fifty-one dollars twenty- —— = 
seven and one-half cents, being three-fourths of the net half not be allowed 
of the estate, after deducting from the mass the debts, the 2 bce of 
charges of administration, and the specific. legacies, except Succession, 
the fee of counsel for absent heirs; the costs below to be ged the 
borne by the succession, and aes of the appeal to be paid scat bet 


_ by the appellees. 
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CLAGUE vs. CITY BANK. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. Be 


A bank or other institution taking a security bond from its cashier or other a 
officer, cannot be compelled to cancel and surrender it to the maker, on 
his resignation and settlement of his accounts, even when they are found 4 
correct, and the effects, money and all ul helanging te the office are delivered 4 4 
over to his successor. a 

The bank may hold the security bond of its cashier after his resignation and : 
the settlement of his accounts, as an indemnity, should it be afterwards 4 
discovered that his conduct, while in office, had occasioned any injury to a 
the institution. a 


The prescription of three years, elapsing after his resignation, does not . 


extinguish the obligation of a cashier’s bond; and, until it is prescribed — 
against, the bank may hold the bond as an indemnity. x 


This is an action by the plaintiff, against the president 4 


and directors of the City Bank of New-Orleans, to compel © 


them to cancel and return to him a security bond, which he ~ 

gave while cashier of said bank, in the sum of fifty thousand ~ 
dollars. He alleges, that in October, 1832, he resigned the = 
office of cashier, and handed over to his successor all that | 
ever came into his hands, belonging to said bank, and that ~ 
all his accounts were found to be correct, by the president and — 4 ) 
directors thereof ; wherefore he prays judgment that his bond 
be cancelled and returned to him. ir 
The bank refused his demand, and pleaded a general | 


- denial. 


The district judge, after examining the case on these — 
pleadings, was of opinion the plaintiff could not compel — 
a compliance with his demand. 7 
_ Judgment dismissing the suit being rendered against the- 
plaintiff, he appealed. : 
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i peer 
Hennen, for the plaintiff and appellant. . Eastern oe 
1. The only question in this case is, whether the. security ——— s 
bond of plaintiff can be cancelled, on showing that his account’ = “seus m4 
and official acts, as cashier, have been examined and found CITY BANK. 


correct by the bank. 

"+, The plaintiff has an interest for himself andthe sureties 
that his bond should be cancelled and returned, in order that 
his sureties be released. This interest gives him the right to 
demand it of the bank. 

3. There is no cause shown to the trary, His account 

4 js correct, his official acts and conduct have been approved, 

4 and his contract under the bond performed. The bond is, 

therefore, null and void as respects the purposes for which. it 

was given, and the bank should not withhold it. 


pega’ 4,9 





4 Z “De Armas, contra.. ’ ‘ 
3 1. The bond is the property of the bank, and they have a ober Pose Fc a 
a right to hold it for their further security. — na frome 


| ' . Q, Although nothing has occurred in the conduct of the ‘ ~ a 


plaintiff, as cashier, which can be imputed to him as incorrect, camot be com- 


3 yet, hereafter, reasons might arise which would render him a petbce iy it Pp 
| responsible. to the maker, on 
4 his resignation 
_ pony deli F ty j ule 
= a is accounts, 
7 artin, J., de eae he opinion of the court. even when Shey 3 
e This is an application to cancel a security bond. The pac Hyer gp - @ 
4 plaintiff having been appointed cashier of the City Bank of ects, money and 
all belonging to 





New-Orleans, gave his bond, according to the requisitions of the offiee, are 


. the charter, for the faithful discharge of the duties.of his deliveredover «: @ 


: - office... Three years ago he resigned his office. He now ‘Thebankma 
a seeks, in this suit, to have his bond cancelled; on an allegation hold) the secu 
4 that it appears from the books of the bank, that all his coker sieeits 4 
§ accounts have been examined and found correct, and that-he on . 
4 surrendered to his successor every thing he had in his ™* *ccounts, as 
‘ : . an indemnity, 
. possession as cashier... The District Court dismissed his should Ss be af- -: 
: petition. From this judgment he has appealed to this court. ered that his 
‘The judge of the District. Court came to the conclusion, Sonic | while 
in ce, had oc- 
and we think correctly, that he could not legally-compel the casioned any in- 


bank to surrender the evidence of the obligation of the sureties = en 
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Seapees Neep of the plaintiff, taken to indemnify it, should it thereafter b 
Face nal oh Ae discovered that the conduct of the plaintiff had occasio 
VAIRIN cole REEL any injury to the institution. 
monsox & co. -It would be, indeed, very desirable for him to be abl 
_ The penal relieve his friends from the responsibility they have incu 
pao " elapsing for him. But those who direct the affairs of the bank ar 
on hisresigna” bound to protect the rights of those who have confided i 
extinguish the them. Three years only have elapsed since the plainti 
obligation of a ; ° a ° "ERE * 
eashier’s bond ; resignation. Prescription cannot be said to have extinguishe 
and, ied 4. the obligation of which his bond is the evidence. At w 
gainst, the bank period this may be the case, is a question to be examine 


hold the ‘ sis 
bond as an in- when it will be presented for the consideration and decisic 


ey. of this court. 


It is, therefore, ordered, adjudged and decreed, that the. 
judgment of the District Court be affirmed, with costs. 


VAIRIN & REEL vS. HOBSON & CO. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. ‘ 
The owner of a check, payable to bearer on a bank in New-Orleans, at q 
sight, for six hundred and fifty dollars and forty three cents, having lost a 
it by accident, it was sold at St. Louis, fifteen hundred miles from the 
place of payment, twenty-five days after date, by a passenger in a steam- 4 
boat, to a merchant who went from New-Orleans, for its full value in 
goods and money, and the latter sold it to the plaintiffs at five per cent, 
discount, who sued the drawers: Held, that the circumstances under 
which the check came into the possession of the plaintiffs were so 
"suspicions that a person of ordinary prudence ought to have hesitated 
and examined further before buying, and that no recovery can be had on 


the check under such circumstances, 
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This is an action by the holders, to recover from the Se 
defendants as drawers, the amount of a check payable to ww, 
bearer, on the Union Bank of Louisiana, for six hundred and var oa 
fifty dollars forty-three cents, dated July 14th, 1834. & 
The defendants pleaded the general issue, and that the 
check was given to a customer who lost it, and received ano- : 
ther in its place, which was paid; that the loss was duly — 
advertised ; that the plaintiffs received it long after its date, . 
‘loss and eidjisrtioement, under suspicious circumstances and — 4 
without a good and valuable consideration. - 7 
The evidence showed that Calvin T. Maynard, a respect- . q 
‘able merchant of New-Orleans, went passenger in the ese call 
steamboat Clairborne, to St. Louis, which left New-Orleans -— 
the 14th July, 1834, the date of the check suedon. That one 
Bromley was on the same boat. After their arrival in St. 
Louis, about the 7th or 10th of August, he was informed by _. — 
a person that Bromley had the check in question, and that. — 
as he (Maynard) was returning to New-Orleans soon, ‘it - 
might suit him to buy it. ‘The check was handed to him at 
the hotel where he boarded, by a young man in Bromley’s 
presence. He told Bromley if he would take goods he 
would buy it. Bromley agreed to take three hundred and- 
ninety-four dollars in goods and the balance in cash, which 
was given for the check. 
Maynard had become acquainted with Bromley on the 
passage up the river, and on being asked if “there was any 
thing in the appearance of Bromley which indicated him as 
being a man of bad conduct or morals?’ says he was a 
frolicksome on the voyage, but was considered as an‘ honest ‘haem 
man. Maynard showed the check to several persons in St. 
Louis before he traded for it, and they were of opinion the 
signatures were genuine. No stspicions were entertained of 
the check having been improperly obtained, or that it had 
been lost by its real owner. He did not see any advertise- 
ment of the check as having been lost, until after it had 
been presented to the drawers in New-Orleans. ' 
Maynard sold the check at a discount of five per cént: to 
one of the plaintiffs, at St. Louis, who purchased it for the 
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- purpose of being remitted to New-Orleans. The dinsitiadl ? 
was admitted to be rather higher than usual for drafts: 


varmx & next sight. Plaintiffs offered to take the check at two perc 


w8.. 
HOBSON & co. _ 


discount with the endorsement of, Maynard, but fin 
agreed to take it at five per cent. and run all risks. < | 
Osborne, a witness for the plaintiffs, says he resides 
New-Orleans, but went to St. Louis at the time Bromley di¢ 
and put up with him at the same hotel... Bromley told him 
he had received the check from the captain of an Engli 
vessel for some gold sovereigns which had been sent to-h 
frém England. That the captain preferred: keeping the. 
sovereigns, and had given him a check on his merchants, 
which he supposed was good. That he had been disap- 
pointed in a love affair, and had left New-Orleans in such 
confusion that he had forgot todraw the money out of the 
bank on his check. This confusion was occasioned b 


intoxication, having drank freely to drown his disappoint= 
ment. Witness believed at the time, and still believes, that | 
from the general appearance and manners of Bromley, that. * 


he came honestly by the check in question. He states on 
his cross-examination, that it is not usual for persons going : 
to St. Louis, to take checks payable in New-Orleans. It is. 


not usual for checks, payable at such a distance, to be passed 


off in trade. The defendants are an English house, doing — 
business in New-Orleans. | 4 

The plaintiffs admitted the loss of the check, its adver- 
tisement, and second check of same amount, paid on the © 
supposition that the first was lost, and that plaintiffs came — 
into possession of it after loss and advertisement. 


. The district judge was of opinion that the circumstances . 


under which the check was accounted for and negotiated 7 


to the plaintiffs, through Maynard from Bromley, did not 
authorise a recovery. - a 
Judgment was rendered in favor of the defendants. The 


plaintiffs appealed. 


Carter, for the plaintiffs. 
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Benjamin, for the defendants, contended that the evidence Eagrenn Der 
clearly showed the check sued on came into the plaintiffs’ Fart 
possession under suspicious circumstances, which ought not vee ® & mERt 
to entitle them to recover. The decision of the district judge ,onsow & to." 


is cupported by the law of the case, and should be affirmed. 





Mathews, J., delivered the opinion of the coutt. 


The plaintiffs sue as holders (bona fide and for a valuable 
consideration) of a check, drawn by the defendants, on the 
Union Bank of Louisiana, and made payable to bearer. . 
Judgment was rendered by the court below in favor of the 
latter, from which the former appealed. 

It appears by the facts admitted and the evidence of the 
case, that the check was lost by the person to whom it was: 
first delivered, and who was the real owner, and its loss 
advertised, &c. _ It bears date on the 14th of July, 1834, and 
was not heard of from that period until about the 10th of 
August, when it was purchased by a certain Calvin T. May- ~ 
nard, from one Bromley, who was at that time in possession 
of -it, pretending to be a bond fide holder. Maynard after-’ 
wards sold it to the present plaintiffs, who caused it to be 
presented to the bank for payment, on the 25th of the month 
last mentioned, which was refused. The drawers, some tine 
_between the 14th of July and the 25th of August, had given 
another or a duplicate check for the same amount to the 
person to whom they had delivered the one now in question, : ; 
on the supposition that it had been irrecoverably lost. May- . “4 
nard, the immediate transferror to the plaintiffs, is made a - . 
competent witness by a release from liability executed by ” a. 
them. By his testimony it is shown that he went on a 4 
voyage and earried with him goods for sale, from ‘New- 
Orleans to St. Louis, in the state of Missouri, in the steam- 
boat Claiborne, which left on the 14th of, July, (the date of 
the check) and arrived at St. Louis on the 24th or 25th of © 
that month. Bromley went passenger with him, and he 
certainly does not describe the conduct of his fellow passenger : 
to have been such, during the voyage, as ought to have 
impressed any man of ordinary judgment and observation 


- 
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Easterns Dist. favorably towards him, as a person of moral and industrious i 
March, 1885. Habits. Soon after their arrival, however, they traded 
vanes t & nest relation to the check now sued on, and the witness 
HOBSON mF & co, the purchaser from Bromley, paying rather more than one. 
half the amount in merchandise, at a good profit, and the 
balance in cash. He soon after transferred it to the 
plaintiffs, at a discount of five per cent., they paying money 
for it, &c. 
This negotiation was made by the plaintiff, Reel, for th ie 
use and benefit of the partnership, who was informed 
Maynard of the circumstances under which he had conan 
the check. 4 
It results from the whole evidence and admissions of the 
case that Bromléy had no title to this check, and was not a 
holder in good faith. Having no right to it, he could tranesel 9 
none, according to a general rule of common sense and of — 
law, that a person cannot give or transfer to another wat 
he has not himself. But in relation to negotiable paper, — 
such as bills of exchange, promissory notes and checks, aw 7 
exception to this rule prevails in most if not all commercial — 
countries of modern times, according to which purchasers | 
and holders of instruments of this kind may obtain a valid “~ 
title against the real proprietor from a holder non domino, 
This exception, which is evidently a violation of right, was 4 
introduced in aid of trade and commerce now so much — 
carried on by means of credit and a paper medium, aa 
under proper restrictions should be maintained.. But when — 
it ought to operate in full power, and when it should merge 
in the general rule, are questions which must be left, in ay” ” 
" great degree, to the discretion of courts of justice, according 
to the circumstances of each particular case. - 4 
In cases relating to bills of exchange, negotiable notes 
and checks, when they have been stolen or lost, and have ~~ 
been transferred by the thief or finder to another person, the 
principal questions touching the right acquired by the latter, 
are Ist, whether the bill, note or check was over due at the 
_time of transfer; 2d, whether the holder paid for it a 
valuable. consideration and took it bond fide. 7 














- OF THE STATE OF LOUISIANA. 


In the first of these hypotheses the party taking an instru- Earsxax Disr, 


ment of this kind can have no better title to it than the party _ 

from whom he takes it ; consequently he cannot recover on VAm™ a 

it, should it be shown that it had been. previously lost or uonsox Sco. 

stolen. 
As to the second question, it has been ruled by late 

decisions in the tribunals of England, that the payment of a 

valuable consideration, for a negotiable note, bill or instru- 

ment is not alone sufficient evidence of good faith and fair The owner of 

dealing in the purchaser of such an instrument, when it has i ua ee 

been lost or stolen. In addition to this fact, he must show ent ee | 

that due diligence was used by him to ascertain the character for six fae 

and standing of the person who offers it for sale or discount: re pA 


He must examine into probabilities as to the means by which cents, | having 


lost it by acei- . 


the immediate holder got possession, and if there exist any deat, it was sold 
circumstances in relation to the manner of bringing a paper Sheer hued 


of this nature into market, calculated to raise suspicions in ™iles 7 an 
the mind of a man of ordinary prudence and discretion, the seit, twenty- 
purchaser or acquirer, although for a valuable consideration, date, ws pe 
will obtain no better title than that which his immediate oe BB . 
transferror had. In the cases of Gill vs. Cubits et al. and may nd we 
Down vs. Halling et al., reported in 3 and 4 Barn. and Cress, Oona ie ha 
pp. 466 and 339. Reads fall value in 

goods and mo- 


_ The principles recognised in these decisions we believe to ney, and the lat- 
be reasonable and just, when the vendor is unknown to the pisintffe at. pc 
purchaser, &c., and imposes no improper restraints, calculated oligo = 
to impede a fair and honest circulation of negotiable paper, in oe. Phere : 
furtherance of trade and commerce. cumstances = 
If the present case be tested by them the plaintiffs must fail 4 ,“hich. the 


in their action. We shall consider them as standing in a he pleneian at 
position no better than Maynard would hold, were he plaintiff; were 5 suspi- 
because when he sold to them the check in question, he stated fon of onthe 
to Reel, the partner with whom he negotiated, the circum- Prudence ought 
stances under which he had taken it. Let us examine them: and examined 
His acquaintance with Bromley, from whom he. purchased puying, and that 
the check, was made during their voyage from New-Orleans 0 "reqvety can 
to St. Louis. Bromley was frequently intoxicated during —_ 


the voyage, and intimated to one of the witnesses in the ces. 
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Eastzan Dist. cause, that he was so much so when he left the city, that he ~ 
March, 1835. forgot to present the check, which he carried with him to : 
— St. Louis, to the bank, for payment. The account he — 
uozson & co. Of himself was ludicrous: he had been an assistant school 
master for some time in New-Orleans, was disappointed ing »/ 
love affair, and to kill the pain of unrequited love, betook ‘4 
himself to intoxicating drafts, &c. The check in question he > 
had taken for gold sovereigns, sent to him from England, ¢ 
(this was done in order to oblige the ‘captain of the 7 
who brought them,) and instead of presenting it for payment, ~ 
carried it with him and offered it for sale in St. Louis, about 
fifteen hundred miles from the place where it was pees E 
and there it proved to be worth five per cent less than its | 
nominal value, &c. . 
Now, it appears to us that there is some thing so ridiculous 
in his story, and so absurd in the conduct of this man, that 
any person of ordinary pradence ought to have hesitated and. ei 
examined further before buying under such circumstances, — ; 
a paper of this description, and from one who may be said, in 4 
a commercial point of view, to have been wholly unknown 
to the purchaser. | Technically speaking, the present holders : 
and plaintiffs did not acquire the check in question free fr 4 
imputation of mala fides. But, laying this consideration 
aside; was it not over due? It is true, that no time was 
designated for payment: checks are, however, conceal * 
intended for immediate payment, and not for circulation; and — 
when they are held over for an unusual time, and then 
transferred, they may be considered in the same light as bills 
taken after they are due; and, considered in this light, the’ 
case is clearly with the defondanta: See the case cited 3 
from 4 Barn and Cress. 4 


It is, therefore, ordered, adjudged and decreed, that the 4 
judgment of the District Court be affirmed, with costs, &c. 
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GARLAND & OSBURN 0S. GRINNELL: ET Als 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT 
+ 


The creditor who obtains ‘a judgment in attachment, has the right to cause 
so much of the property attached to be sold, as will satisfy his judgment. 
No other creditor has a right to interfere between him and their common 
debtor, without showing, at least, an equal or better right. ) 

An attaching creditor of the same common debtor, whose suit is not decided, 
and his demand still “swb judice, cannot intervene and impede the execu- 
tion of the judgment creditor, and require the funds attached in the two 
cases to be equally distributed between. them. 

Ia relation to legal proceedings against debtors not known to be insolvent, 
no distinction exists between suits prosecuted in the ordinary way, and 
by attachment, An intervention of other attaching creditors before or 
after judgment will be dismissed. 

This case commenced by a rule taken by Garland & 

Osburn, attaching creditors of W. P. Grinnell, during the 

pendency of their suit, on Grinnell, Minturn & Co., judgment 


creditors by attachment of the same defendant, and who 


were proceeding to execute their judgment on the property 
attached, to show cause why the funds attached in the two 
cases should not remain in the hands of the garnishees for 


equal distribution. ‘ 


The evidence showed that when the rule was taken, 
Grinnell, Minturn & Co. attached the property of W. P. 
Grinnell, an absent defendant, and had obtained a judgment 
which they were proceeding to execute. 








Gléslénd, &: Qebura had levied an attachment eri:the mas 


property, but their suit had not ripened into a judgment. 
The property attached in the two cases, consisted of goods, 
notes and money in the hands of garnishees. 
The district judge, on hearing the- parties on the rule, 
considered the property as in the custody of the court, and by 
analogy to <r ae of the Code of Practice, article 301, 
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Eustsnn Dist. the equity of which particularly applied to the case of a non- 
March, 1895. resident debtor, to distribute the property according to rao | 
camtann & os and privilege, viz: equally among ordinary creditors, such ag 

= the parties contending in this case. ee 
SamenLEr 4’ Tt was ordered that the costs in the two suits be fet | 
| retained and paid out of the funds attached, and that the — 
remainder be divided into shares according to the claims of 
the attaching creditors; that the judgment creditor receive 
his portion forthwith: the court reserving the power to make 

a supplemental decree as to the remainder. / 

From this decree, Grinnell, Minturn & Co. appealed. 9 


- Hennen, for the plaintiffs, contended that the property 
attached in these cases, was liable in co-equal proportions to 
the two attaching creditors, and that the prior sia 
creditor had his privilege over a subsequent one on the same _ 
property. There are no privileges but those created by the | 
code. The property of the debtor is the common pledge of 
his creditors. Louisiana Code, article 3152, 3150. 
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Carleton & Lockett, contra, for the appellant. a j 


1. The law is settled that the first attaching creditor shall 
be paid in preference to all others. Creditors are never paid 
in concurrence, except in cases of insolvency. 8 Martin's 
Reports, 511. 1 Louisiana Reports, 431, 482. $3 Ibid. 183. a 

2. The record shows that the appellants had levied their © 
attachment. The vigilant and industrious are ever first, 
rewarded. Vigilantibus et non dormientibus legis subveniunt. 

$. In Massachusetts and New York the second attaching — 
creditor is made to delay proceedings until the first in judg-. 
ment is satisfied. The first attachment is ever preferred to 
the United States for claims for duties on imports. 7 Mass. — 


_ Reports, 76. 5 Pickering, 122. 


Bullard, J., delivered the opinion of the court. - 
In this case it appears that Grinnell, Minturn & Co. a 
having sued the defendant Grinnell by attachment, and a 
obtaindd a judgment, were impeded in the execution of it by | 
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Garland & Osburn, other attaching creditors, whose suit is Esstsxx = 


~ yet pending, and who obtained from the District Court, a rule Becton: 4 om 
on them to show cause why the funds attached, in the two canuax Rio 


cases, should not remain deposited in the hands of the — 
garnishees for equal. distribution, in satisfaction of the claims **™™™"*="4* 
of the attaching creditors. 
After argument, the court ordered ‘that the amount of 
actual and probable costs in these suits, be first paid and « 
retained ; that the balance of the proceeds of the property 
attached in this case, be divided into shares, according to the 
claims of the attaching creditors; that the judgment creditor 


receive his proportion forthwith, the court reserving the 


power to make a supplemental decree, as circumstances may 

require. 
From this decree the judgment creditors appealed. . 
Article 265 of the Code of Practice, gives to the creditor The creditor 


- who has obtained a judgment in attachment, the right to pdb ioe: 


cause so much of the property attached to be sold, as will ‘chment,hasthe 


suffice to satisfy his judgment. As soon as the judgment is much ofthe pro- 
signed, it becomes his property, and he has a right to proceed. ep ge as <i 
with the execution of it according to law, and no other —_ his judge 
creditor has a right to interfere between him and the'common creditor has a 
debtor, without showing at least an equal or a better right. ie iment 
In the case now before the court, the intervening creditors have ol ian 
no judgment, their demand is yet sub judice, and admitting showing at — 
that the mere levying of the attachment confers no privilege trright. : 
on either, it is not readily perceived how it can authorise one An attaching 
of them to arrest the progress of the other, in the pursuit of pemcagagpeie-n 
his rights. If both creditors had judgments, the question pe wage 
might fairly arise whether priority of attachment gives Mit: <4, ont i oe 
preference. In the present case the reasoning of the counsel judice, —— 


for the appellees is, in our opinion, fatal to the pretensions of ; a and 


ie the exe~ 
his clients; for if-the attachment gives no preference or ‘ cation = 
privilege, then both parties must stand before the court as if ca require 


they were ordinary creditors; the one with a judgment and mee 


the other without ; and it never has been pretended that the %$ to be waa A 
th tween the 

aw requires all the creditors of a common debtor, not insol- tween them. 
vent, to proceed, pari passu in the prosecution of their claims 
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Eastern Dist. on the admitted general maxim, that the property of the = 3 
March, 1835: debtor is the common pledge of his creditors. Wot? any — 
Gantaxp & os- court interfere in the demand of an ordinary creditor to prevent 
“~. judgment creditor from recording his judgment so as to 
GRINNELLEF AL. give it the effect of a judicial mortgage en the property of 
their common debtor? Would any court forbid the ing 
of an.execution under similar circumstances, because other — 
suits were pending against the same person, not yet decided? 
sah phoned: In the case of Gasquet & Co. vs. Johnson et al., thig 
in against court held, that in relation to legal proceedings against, 4 
debtors _not debtors not known to be insolvent, no sound distinction exists — 


known to be in- 

solvent, no dis- between suits prosecuted in the ordinary mode, by citations 
tinction exists 

between suits and those which are pursued by attachment. In that cage © 

2 cata — all intervention of other attaching creditors, before judgment 3 
— Pha wind was dismissed. In this case the interference took place after | 7 
vention of other judgment. 1 Louisiana Reports, 425. | 
tors, before or ‘It will be readily perceived from the foregoing remark, | 


co oy that we consider the fallacy of the reasoning on the part of 

sed. the appellees, and which appears to have been adopted by 
the court, to consist in supposing that the case presented wag — q . 
one in which the court was called on to make a distribution | 
among concurring creditors; but, in fact, only one creditor: 4 
_presented any claim to be paid out of the property of the j 
defendant. He had a judgment, and the opposing creditors 
have not yet shown, even as against the debtor himself, any — 
right to have his property sold to satisfy their claims. We q 
are, therefore, of opinion that the court erred in making a 4 
provisional distribution of the property attached, in sucha ~ 
way as to curtail the rights of the appellants, to be paid the — 
amount of their judgments out of the property of the 


defendant. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed: that ~ 
the rule be discharged at the-cost of the appellees, and that q 
they pay the costs of this appeal, _ 
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ROBERTSON ET. AL. 08. PENN- 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, THE - 
JUDGE THEREOF PRESIDING. : 


A statement of facts, made out by the judge, will be deemed sufficient to 
enable the court to examine the case on it smerits, when there is no 
other objection than the refusal of the appellee’s counsel to consent to it. 

Where a party, whose execution is enjoined in the sheriff’s hands, puts in 
an answer, praying for a dissolution of the injunction, with damages,and a 
for judgment against the principal, and surety on the injunction bond, ¢ 
for the original debt, which was dissolved with costs, but no damages, 
and the judgment acquiesced in: Held, that in another suit on the bond 
against the surety, the party can recover only such damages as he may 3 
prove, independently of the interest and damages given by statute, when A 
the former judgment is set up as a bar to the action. The question of 4 
damages will be left to the jury. : 

This is an action on an injunction bond, against the 
defendant, as surety, The plaintiffs allege they obtained an 
order of seizure and sale against one Isaac Lazarus, in the 
parish of St. Tammany, on a debt due them of three hundred 
and fifty-seven dollars fifty cents. That one M. R. Isaacson, 
residing in Philadelphia, obtained an injunction, claiming 
the goods seized under said order of seizure, and stopped the 
sale of them. He gaye an injunction bond with the 
defendant as his surety, in the penalty of fifteen hundred 
dollars. The injunction was dissolved, and the proceeds of 
the goods nearly all wasted and. expended in costs and 
i litigation, and in the mean time the original debtor left the 
zg state. The plaintiffs further allege that by the wrongful 
suing out of the injunction, they have been deprived of the 
means of making their original debt; by reason .of the 
: premises, they have sustained fifteen hundred dollars in 

. | damages, for which they pray judgment against the 

a defendant on his bond. 
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Eastern Dist. 
March, 1835. 


noszeTsox a third party, whose rights were invaded by the seizure. 





ve. 


’ hundred dollars. ‘On this bond an injunction was obtained 4 : 


- intervention, with the leave of the court, and the cause was : 
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The defendant pleaded a general denial. He der 
specially that he is liable under said bond, as Isaacson w 










the goods ; and-although the injunction was dissolved, th 
party was only liable under the statute, for such damages ag 
the court might award. That he cannot, in any event, be 
made liable until the principal in the bond is prosecuted 
insolvency. And further, that the plaintiffs suffered 
damage, not having seized sufficient property to satisfy their 

claim ; and by mismanagement, suffered the defendant in the — 
writ to sell thousands of dollars after the seizure, which th 
could with diligence have prevented, and made their money, — 

The defendant set up a demand of one hundred dollars in — 
damages for counsel fees, which he has had to pay in conse. — 
quence of. being harassed with this suit, and prays judgment 
in reconvention for this sum. 

The evidence showed, that on the 28th of March, 1832, 
the present plaintiffs obtained an order of seizure and sale 
against Lazarus, on a judgment which had been previously — 
rendered against him in Alabama. The sheriff seized eighty. | 
sacks of salt and seven boxes of hats. .One M. R. Isaacson, 
of Philadelphia, intervened in the seizure and filed his 
injunction bond by Lazarus, his attorney in fact, and signed @ a 
by the defendant as surety in the penal sum of fifteen 













= 














against: the sheriff alone, enjoining him from further pro- . 
ceedings. q 
The present plaintiffs intervened in this injunction, praying — 

to-be made parties and for the dissolution of the injunction, 
with damages. In October, 1832, they discontinued their — 







continued until the next term. The sheriff answered, — 
denying any liability and praying for a dissolution of the: : 
injunction. The parties also agreed that the property seized _ 
might be sold in the mean time, and the proceeds held | 
subject to the judgment of the court. The goods were sold — 
accordingly, for three hundred and forty-four dollars twenty- 
eight cents, which, after deducting costs and expenses, left a 4 
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net balance of two hundred and seventy dollars ‘forty-one Eusrenx Disr. 
cents. On the 11th April, 1833, the injunction was dissolved, ee . 
Lazarus was. in possession of several thousand dollars worth ae 
of goods in the same situation of those seized ; but before the — 
dissolution of the injunction, he left the state. The attorney — 
of the present plaintiffs defended the injunction suit .against 
the sheriff and obtained its dissolution. The sheriff stated 
when he made the seizure, the defendant, Lazarus, was in 
possession of plenty other goods, at the time and fora month | 
afterwards, to have paid the plaintiff’s debt, but kept on 
selling, and when the injunction was dissolved he had left 
the state without leaving any property. The deputy sheriff 
stated, that when the seizure was made he thought they had 
seized goods sufficient, but some of the boxes were less 
valuable than was expected. 

Upon these pleadings and testimony the parties went to : 
trial. The cause was submitted to a jury, who-returned a 
verdict for the defendant. After an unsuccessful ane: to 
obtain a new trial, the plaintiffs appealed. 

The statement of facts was referred to the poles tho 
made it out, but the counsel for the defendant endorsed on it, 
that he refused his consent to it. 


Davidson, for the defendant and appellee, moved to dismiss P 
2s the appeal, on the grpand that there was no statement of a 
: facts. | | ; 


Flower and Jones, for the plaintiff. 


Teo aera eM STB 





gs 1. The sheriff seized property sufficient to satisfy the 
ny -plaintiff’s demand in the first instance, but by the wrongful 
ir | suing out of the injunction, the money was not made. - -° . 
iS 2. The evidence shows, the sheriff thought he had seized 
4 goods sufficient to satisfy the order of seizure, but was 
ie mistaken in the value of some boxes. This shows he acted 
do with diligence, and but for the injunction would have’ made 
ld the money. 

id a 8. Had the sheriff seized double as many goods ashe did, 


| the injunction would have covered all, as all the ae were 
a in the same situation. 
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Eastenx Distr. 4, The evidence shows, the debtor continued in posse 
ee ee and to sell his goods, for two months after the sae 
noszRnTsoxn made, but the sheriff was deterred from any further sei: 
“ve. ag More damages would be claimed. 
mage 5. The plaintiff is entitled to damages to the full amount 
of his loss, on the wrongful suing out the injunction, { 


which the defendant is liable. 


Bullard, J., delivered the opinion of the court. 


bs stein of The appellee moves to dismiss this appeal, for want 
by the jeder, a statement of facts. The record shows, that before the | 
will be deemed appeal was granted, the judge certified a statement of the 
ble the court to facts proved on the trial, which appears to have been pre~ | 
examine the case 
on its merits, Viously submitted to the opposite party, but to which he ‘ 
— oajoot tion, Tefused his assent. Under the article 603 of the Code of © 


than the ng ~s ! Practice, we are of opinion, this is sufficient to authorise this _ 
counsel to con- court to examine the case on its merits. 


= The defendant and appellee is sued as surety on an 
injunction bond, and the plaintiffs allege special damage, 
consequent on the wrongful issuing of the injunction. The af 
Where a par. COS? WAS tried by a jury, whose verdict was in favor of the _ 
whose execu- teu. defendant, and the plaintiffs appealed. * 
Gon is enjoined It appears that the present plaintiffs, in the: suit of :. 


in. the sheriff’s 


nk omar injunction, put in an answer, praying for a dissolution of the ” 
for dissoltion of injunction, and for judgment against the principal and surety 


oa rr » on the bond, in reconvention for the amount of the original | 
and forjudgment judgment against Lazarus, and for twenty per cent. damages. — 


st the p : 
ab eek coy The injunction was dissolved, with costs, but no damages | 


bond, fone 2 are added, according to the provisions of the statute. Session _ 
rigial wos ae Acts of 1831, 102, sec. 3. 4 
solved with costs In. this judgment the parties appear to have acquiesced. ~ 


ak he "judg. The answer in the present case sets up substantially the | 


_ aoe former judgment as a bar to the present action, and alleges 
another suit “ that the party is entitled, under the ‘statute, only to such ~ 
the mare the the damages as the court might award when the injunction was q 
Per only such dissolved. ; 
_ pre in + oa Whether, as it relates to the surety, an action can be 7 


pendently of the maintained on the bond, distinct from the one in which it © 
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was given, and in which, under the statute, the court is a angen 3 
bound to pronounce on the penalty, may be well questioned. = 
Be that, however, as it may, we are clearly of opinion, that ——— 
in this suit the plaintiff can recover only such damages as he ae 
may prove, independently of the interest and damages to“ "™* of 
which he might be entitled, under the provisions of the {itnces given 
Th ion of d was left to the jury, and by statute, when 
statute. e question of damages was jury, the fermaetel 
we find nothing in the evidence to authorise us to reverse ment is-set_up 
° ° S as a bar to the 
their finding. colon... oe 
aca will be lef 
wi € 
It is, therefore, ordered, adjudged and decreed, that the oe the jam. 


judgment of the District Court be affirmed, with costs. 





MARIATIGUI, KNIGHT & CO. vs. LOUISIANA INSURANCE CO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where acts of barratry of the master and mariners were committed, by 
smuggling on board articles prohibited by the revenue laws, and which 

. were seized on the landing of the vessel, but she is not seized until 
more than twenty-four hours after landing at her port of destination: 
Held, that the insurers were not liable for the barratry, although insured 
against, when, according to the terms of the policy, the vessel was 
moored twenty-four hours in good safety, before seizure. 

Although the loss of the vessel was the immediate consequence of seizure, 
the remote cause of which was the barratry of the master and mariners, 
‘the effects of which were insured against, yet, as no Joss resulted until 
after the vessel had been moored twenty-four hours, before seizure, she 
may be considered as in safety, guo ad the responsibility assumed by the 
insurers. was 

Mooring in good safety, is defined to be the placing a vessel in a, situation 
to unload her mee no loss of the vessel prevented the landing of any 


. 
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MARTATIGUI, 
KNIGHT & €o. 
vs. 

LA, INS, CO. 
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goods on board, except those smuggled. It is the loss for which the “ 
insurers promised indemnity, which was neither inchoate or final by any 
proceeding directly touching the vessel, prior to her bes moored twenty. 
four hours in safety, : 
This is an action to recover six thousand dollars from the 
defendants, being the amount of insurance effected on the 
brig Primero de Mahon, belonging to the plaintiffs and 
insured in the office of the Louisiana Insurance Company, 


at and from Havana, to New-Orleans, and. seized and =”) 


forfeited in the latter port, on account of the barratry.of the, 
captain and mariners, in introducing rum in demijohns- and 
Spanish segars in boxes, in violation of the revenue laws, . 

The plaintiffs reside and transact commercial business in 
Havana, and were the owners of the Spanish brig Primero de 
Mahon. On the 14th of August, 1832, W. W. Caldwell, a 
member of the plaintiff’s firm, took out a policy of insurance, 
at the office of the defendants, on said vessel, which 
was valued at six thousand dollars, and insured “at 
and from the port of New-Orleans to Havana, and at and 
from Havana to New-Orleans, until she be moored twenty-four 
hours in good safety.” ‘The insurance was against the perils 
of the seas, barratry of the master and mariners, §c. The 
brig sailed under Spanish colors. On-her return voyage, . 
and within twenty-four hours after she landed at the port of 
New-Orleans, there was discovered and concealed in her, a 
quantity of demijohns of rum, and Spanish segars in boxes, 
which were immediately seized by the custom-house.officers. 
The vessel arrived in port on the evening of the 12th of 
September, 1832, and had on board twelve demijohns of rum 
and two hundred and forty boxes of Spanish segars, belonging 
to the boatswain, with the knowledge of the other officers, 
These articles were seized immediately, and on the 15th of 
of September the vessel was seized and finally condemned 
for having smuggled in the rum and segars, in violation of 
the revenue laws. 

The district judge considered the law as settled, which 
must govern this case. The rule is established that. the 
insurer is not liable for a loss which occurs after the expi- 
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_ration of twenty-four hours safe mooring in the port of oo — ong 


destination, even though she may have received her deat 
wougd previously, and during the time she was insured. | 

Judgment was rendered in favor of the defendants, The 
plaintiffs appealed. 


Maybin and ‘Hennen, for the plaintiffs, contended, that the 
' brig Primero de Mahon was libelled by the United States, 
within twenty-four hours after she was moored at the levee. 





MARIATIGUI, 
KyicaT & co. 
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What constitutes a mooring? See Webster’s Dictionary, verbo - 


Mooring. 15 Common Law Reports, 162. 5 Martin, N’. S. 637. 

2. That if she was not so libelled, the smuggling was 
discovered by the officers of the customs almost immediately 
on her arrival, within two hours at the farthest, and’ before 


she was hauled to the levee, and the goods were seized by — 


the officers, and the vessel was therefore immediately forfeited 


to the United States, and the ownership of the plaintiffs divested’ 


8 Cranch, 398, 417. 3 Wheaton, 311. 11 Johnson, 293. 

3. By the act of Congress, March 2d, 1799, section 103, 
the vessel is forfeited in which the prohibited goods shall be 
imported. There was clearly an importation in this case. 
‘1 Mason, 482. 1 Peters’s C. C. Reports, 256. 1 Gallison, 
206, 239, 348, 365. 9 Cranch, 104. 

4. The case in 1 Term Reports, 252, of Lockyer vs. Offey, 
was not decided by Lord Mansfield, but by the three judges of 
‘the King’s Bench, and is distinguishable by its circumstances 
from the present. It is founded on no authority but the case 
of Meretonz vs. Dunlope, which is questioned by Chief 
Justice Tilghman. See 3 Sergeant and Rawle, 21. 

5. The principle upon which this case rests is shaken, if 
not opposed, by several adjudged cases in the United States. 
See Massachusetts Reports, 1. 3 Johnson’s Reports, 16. Pick- 
ering’s Cases, 210. 2 East,110. 15 Ibid., 45. 


Strawbridge, contra.- 


Mathews, J., delivered the opinion of the court. 


In this case the plaintiffs claim six thousand dollars, an 
amount which is alleged to have been insured on the brig 
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Eastsrx Dist. Primero de Mahon, by the defendants. Judgment ielilie : 
rendered in favor of the latter, in the court below, from which — 


March, 1835. 
= 


ManiaTicUl, the former appealed. . ° 

KNIGHT & co. face bi ve a os 
vs. The principal facts requiring notice in the decision of the- 

LA, INS. CO, 


and from New-Orleans to Havana, and at and from the 
latter place to New-Orleans, and until she be moored twenty- 
four hours in good safety. Amongst other risks assumed 


by the insurers, was that of barratry which might be com-— 
"Where acts of mitted by the master and mariners, &c. Acts of barratry were. 


barratry of the : ; in : 
Tonsterand mar, Committed by the master or mariners, in attempting: to 


ee ne eom- smuggle into the latter port certain demijohns of rum and 
tted, ug- f i : 
oling on boaed boxes of segars, (in violation of the. revenue laws of the 


Soon prs United States,) which were seized by the officers of ‘the 


nue laws, and custom-house, immediately on the arrival of the brig, late in - 


which were sei- 


zed on the land- the day, on the 12th of September, 1832. But the vessel 
was not seized until the 15th of that month, and not 


ing of the yessel, 
but she is not 
seized —_until yntil after she had been moored more than twenty-four 
more than twen- 

ty-four hours af- hours. ! 

- ter landing at 


her port of des- Lhe correctness of the judgment rendered by the court’ 


tination: Held, . : H , 
that the instnee, below, depends solely on a solution of the question, whether 


were not liable the vessel, under all the circumstances attendant on her. 


for the barratry, ‘ Z ‘ . 
iiabincest arrival and mooring, must be considered as having remained 


een te in safety from the period when she was moored until actual 


terms of the po- seizure by the marshal, under process instituted at the 
licy, the vessel 


wasmooredtwen- instance of the collector of the port, or at least during 


ty-four hours in : 
good safety, be- twenty-four hours after mooring. 


ore seizure. It is clear from the evidence, that acts of barratry sufficient 
-Although the : : . 
lose of the vessel t0 cause a forfeiture had been committed, and were known 


wasthe immedi- tg have been committed previous to the time at which 
ate consequence bop bie ie . : : sah 
of seizure, the this risk had ceased, as assumed in the policy of insurance. 


remote cause of A Jegal consequence of the barratrous conduct of the master, 


barratry of the jn a prosecution to that effect, was the condemnation and 
master and mar- ’ ; 

iners, the effects forfeiture of the vessel; and that such prosecution would 
of which were 
insured against ; 


sulted until after : ? : 
the vessel had to the custom-house officers so immediately after the arrival 


case, as disclosed by the pleadings and evidence, are the 
following: The insurance was effected on the vessel at 


take place, was rendered in a very high degree probable, — 
yet as nolossre- from the circumstance of the act of smuggling being known - 
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of the brig. The loss of the vessel was, however, the imme- Eastsaw Drsr. 
diate consequence of its seizure and condemnation. It is Mirek, Ee 
true, the remote cause of loss was the barratry of the master, ee 
against the effects of which the owners were insured ; but it v8. 
produced no effect which may be considered. as resulting in , °° 
‘loss, until after the vessel had been, moored more than twenty fome 
twenty-four hours; and before actual seizure she may be oe, oe cogs 
considered as having been in safety, quo ad the responsibility convened ** i 
assumed by the insurers in their policy. Mooring in good the — a 
safety, is defined to be the placing of a vessel in a situation the insurers. 


to unload her cargo; and this, as shown by the evidence, oie > 
was the situation of the brig in question, for as no forfeiture detned to be the 
attached to any of the goods on board, except those smuggled, [, py BF en 


there was nothing to prevent them from being landed. It is wload her car- 





: no loss of 

the loss for which the insurers promised indemnity ; and it fe vessel pre- 

é P . : vented the land- 

was neither inchoate nor final by any proceeding directly jng of any goods 
touching the brig, prior to her being moored twenty-four > sheng 

hours ; and immediately after that period the contract of —— Boa 


insurance had expired by its own-limitation, as no contract rerspromised in- 


then existed covering the property ; for the owners res perit Semnity,, which 


domino. ~ choate or final by 
These principles are supported by the decision of the Court directly touch: 
of King’s Bench in England, in the case of Lockyer et al. vs. 7, "°°" 


rior 
Offley, 1 T. R. 252, and the doctrine therein established has 2¢™& meer. 
been transcribed into authors on insurance. See Hughes, pp. hours in safety. 
190, 191. Marshal, 533. 3d Kent’s Com., 253, et al. 
But it is contended for the plaintiffs, that the doctrine 


established by the case cited from 1 Term Reports, has been 


overruled by subsequent decisions, in proof of which. we have 


been referred to a variety of cases decided both in the courts 
of England and the United States. See 2 East, 109. 15 
do., 45. 15. Common Law Reports, 160. 3 Johnson’s Law R. 
16. 11 Johnston, 293. 7 Cranch, 398 and 417. 3 Wheaton, 
311, de. ! 

The decisions in most of these cases, were made in reference 
to losses occasioned by physical causes, which had effected 
the inevitable destruction of the property insured, within the 
time limited in the policies. The judgments in these cases 
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in that of Lockyer et al. vs. Offley, either in what was said 
or done, touching the facts and law of those cases. There 


‘is, however, another class of cases cited, on which the © 4 


counsel* for the appellants rely; and these cause some 
embarrassment in the decision of the present. They have, 
relation to the doctrine of forfeiture, as inflicted on owners of 


vessels in consequénce of violations done to public policy and ~ 


order, by contravening the provisions of prohibition laws, 
The laws which governed in those cases, were denominated 
non-intercourse acts, passed by the Congress of the United 
States, and the expression used by which the forfeiture was 
ordained is, that the vessel should be forfeited. 'The expression 
in the revenue law, under which the brig in the present 


instance was condemned, is, under pain of forfeiture. Perhaps 


it would be difficult to draw any rational distinction by which 
the effects of these different modes of phraseology might be: 
varied. In the decisions of the cases cited, the only question 
determined was one which affected directly the property of 
the owners, and it was declared that a transfer took place, 
immediately and ipso facto, by the commission of the 
offence, to the United States. This opinion must have 
been founded on a fiction of law contrary to general prin- 
ciples relating to the transfer of the dominion of property, 
which can only be complete by delivery, or perhaps, by 
seizure, in forced alienations. For the purposé of preventing 


frauds on the government, by simulated transfers to other 


persons, after violation of its laws, by the owners, whereby 
their property may have -been forfeited, the fiction which 
carries back the change from the time of condemnation to 
the period of the offence, may be considered as wisely and 
properly adopted. But this section ought not to be allowed 
to operate on contracts entered into bond fide previous to the 
act by which a forfeiture may be incurred, when such 
contracts have reference only to the use or preservation of 
the thing, for the benefit of the owner. It must, however, 
be confessed, that the doctrine now assumed appears to 
militate against that acted on in the case of Fontain vs. 
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Phoonix Insurance Company, (11 Johnson, 293.) But it is East=es Dist. 
"in strict conformity with the principles established by the 


decision of the case in 1. Term Reports, 252, wherein it was 
held that although a forfeiture may be considered as attaching 
at the moment the offence is committed, for some purposes ; yet, 
in relation to a contract of insurance, the actual property is not 
altered until after seizure. A rule has grown out of this deci- 
sion, which ever since seems to have been acquiesced in by all 
the autliors who treat on the subject of insurance,in England 
and the United States, and remains (so far as we know) 
without exception, unless one may be found in the case cited 
from 11 Johnson’s Reports. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


CAMPBELL vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the application to obtain an injunction was not legally made, 
yet when all the facts necessary to authorise it, are manifest by matters 
of record, it may be granted. 

So, admitting the facts necessary to support the application for an injunction 
were not legally established, when it was granted ; on a motion to dissolve, 
if from an inspection of the record it is evident to the court the applicant 
would be entitled to a new one, in case the first is dissolved, it will 
be sustained. 


The insolvent debtor in this case, filed his petition and 
schedule, praying for a meeting of his creditors to deliberate 
on his affairs; that his property be accepted for his creditors 








71 


March, 1835. 


CAMPBELL 
ve, : 
HIS CREDITORS. 





72 


—_ 







































“ Eastern Dist. by t d d in th time, that all 
an y the judge, and in the mean me, a proceedings 


misereorrons of the debtor's property, and ordered a meeting of the 
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against his person and property be stayed. 
On the 31st May, 1833, the judge accepted the surrendieh 


creditors hefore the parish judge of the parish of Iberville, — 
the 15th July following. Thomas E. Ives was appointed” 
attorney for the absent creditors. 

At the meeting of creditors, a majority in number and 
amount voted to sell the immoveable property of thé ceding 
debtor, on a credit of one, two and three years, and elec 
Thomas E. Ives and John D. Bein syndics. 

Spencer Gloyd and others, who are judgment creditors, 
opposed the proceedings of the creditors, in voting to sell the _ 





immoveable property on a credit of one, two and three years, 7 : ; 


when they had a right, as mortgaged and privileged creditors, — 


to have it sold for cash. They further opposed the appoint. ; 


ment of Thomas E. Ives as one of the syndics, on the 
ground that he was not eligible, he being appointed and 
having accepted the trust of attorney for the absent creditors, 
They pray. that the proceedings of the meeting of creditors — 
be set aside, and that sufficient of the property surrendered 

to pay their mortgage claims, be sold for cash, and that the 
appointment of Thomas E. Ives as one of the syndics, be 
annulled. 

Upon the hearing of this part of the case, the court 
decreed that the opposition be overruled as relates to both ~ 
branches. The counsel for the opponents took a bill of 
exceptions to the opinion of the court. 

On the 31st of October, 1833, the opponents, by their 
counsel, filed a motion and application for a re-hearing of 
their opposition, which was on the 3d November after 
argument laid over, until the next or spring term of the ~ 
court. 

During the intervening time, the syndics advertised the 
property for sale, on the terms of credit voted by the creditors. 
On the 11th January, 1834, the opposing creditors obtained 
an injunction against the sale, on the grounds, that from the 
face of the papers it appeared one of the syndics. was 
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ineligible, and that the opposing creditors had.the right to or a 
have the sale made for cash, and that their opposition was Bonne : 


undecided. 


At the September ih, 1834, of the Iberville court, the mis cRERITORS. 


syndics moved to dissolve the injunction on the face of the 
petition. The motion was overruled, and from the judgment 
sustaining the injunction, the syndics appealed. 


Stacy, for the syndics and appellants, showed that the 
opposition of the. mortgage creditors, who obtairied this 
injunction, and the grounds upon which it was obtained, 
were overtuled and finally decided on by the court, in its 
order made on the 31st October, 1833; the injunction was, 
therefore, improperly granted, and should have been dissolved 
on its face. 

2. The order granting a re-hearing, and laying over the 
opposition to another term, after its final decision, was 
obtained ex parte, which no opposing creditor had the right 
to do, when it was reversing a previous decision and order of 
the court. This order was obtained without notice to the 
other creditors, and should have been disregarded. 7 Martin, 
NM. S., 425. 


3. The opposing and injunction creditors having only a - 


general mortgage, resulting from the recording of their, 
mortgages, had no right to demand a cash sale, if the 
majority of creditors, in number and amount, voted differ- 
ently: such right belongs exclusively to creditors by special 
mortgage or privilege. 2 Moreaw’s Digest, 429, sec 16. 
Louisiana Code, 2062. 

4. The ground laid in the petition for the injunction, that 
the syndics had advertised the sale without a special order of 
court, is untenable; none was necessary, or is necessary in 
any case except where rights and credits are to be sold. 
Actes of 1826, sec. 3. See Acts of 1817, sec. 30. 

5. Whatever causes might have existed, the present 
injunction was wrongfully and illegally obtained, and must 
be dissolved. It was obtained on the application and affidavit 
of the eet law of the parties. As attorney at law, he 
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was incompetent to make the affidavit which must be made _ 
by the principal. 4 Mar. N. S., 355. . Code of Practice, 304, 

6. The affidavit was clearly illegal and null, because the 
evidence shows it was made on Sunday, which is: not a 


legal day. The statement of facts shows it was made on 


Sunday, the 12th January, instead of Saturday the ‘Alth, * 


it purports. Code of Practice, 207. 


7. The affidavit was insufficient on its face: nota singla 
fact is sworn to... It reads thus: “F. H. Davis, agent for the 


petitioners, being first duly sworn, says, that the facts and 


allegations in the foregoing petition, as of his own knowledge, 
are true, and that those as of the knowledge of others, he 
believes to be true; and that, according to his belief,’ an 


injunction, as peayed for, is necessary.” Mr. Davis is also. 
- the attorney of record. The law requires the party to state, 


under oath, “the facts” which, according to his’ belief, 


render an injunction necessary. Code of Practice, 304, 


5 Louisiana Reports, 50. igi 


Davis, for the opposing creditors and aqpeliiee. 


1. The injunction was rightfully obtained, and on legit 
grounds. The opposition of the mortgage creditors was - 
always in time. It was kept open by the court, and the - 
syndics had no right to proceed in the sale of the property se 


until it was finally disposed of. 


2. The necessity for the injunction is apparent on the face é 
of the papers. For it is clear the opposing creditors had the 
right to force a sale for cash, and that one of the syne is aay: 


ineligible. 
3. The syndics cannot sell unless by an onder of cubrt: 


The want of this prerequisite appears from the face of the — 


papers, 


4, The syndics having proceeded to sell the Property _ = 
dian. ‘an order of court, and before the opposition was 
finally decided on, an imjunction is shown, from the face of . 


the papers, to be necessary.’ It could not be dissolved while 
this necessity existed. Damages having been disclaimed, 
there is no basis for even an appeal from the decision refusing 
to dissolve. 


ay 
es 
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judgment of the District Court be affirmed, with costs, 
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Martin, J., delivered the opinion of the court. - Eaerenw Dist. 
Opposition having been made to the election of one of the eet Ben 





_ syndics, and to the votes and proceedings of the creditors for ¢#™PBELL _ 


the sale of the property ceded, the District Court, after acting ms cuEDITORS. 


on the first branch of the opposition, ordered that the second 


 yemain for consideration at the following term. Notwith- 
' standing this order, the syndics adyertised the property for 


sale. One of the creditors obtained an injunction to stay the 
sale until after the action of the court upon the opposition. 

- The syndies made an effort to have the injunction dissolved, 
and having failed, appealed to this court. 

The appellants contend that the injunction was improperly apleion .~ 
granted, in the first instance, on the affidavit of the attorney ¢ptsinan injane- 
at. law of the applicant, who signs himself attorney in fact, gally mea; yet 
but whose authority as such, is not shown. fon os 

As in the present case, all the facts necessary to authorise es re 
the injunction were manifest by matters of record, viz: the matters of re- 
opposition to the vote of creditors for syndic the order of granted. F 
court postponing the consideration, and the question being So, sdmitting 
still sub judice. The attempt of the syndics to sell before the © one support 
court had acted on the opposition to the sale, is admitted by @ = application 
their effort to obtain the dissolution of the injunction. tion fn were nt 

Admitting that the ‘facts necessary to support the oe AEP 3 when it 
application for an injunction, were not legally established at was granted — 
the judge’s chambers, they were evident to the court on the solve, if from an 
motion to dissolve fodii the inspection of the record, and ary is se 
from the acts and conduct of the syndics. It was evident ager a 
that if the court had been of opinion, on very technical would be enti- 
grounds, indeed, that the injunction was not properly one, = Patan 
granted, the applicant had an undoubted right to a new one, #t% itdissolved, 
on the dissolution of the former. tained. 


7 It is, therefore, ordered, adjudged and decreed, that the 
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IUPSS. WATE STATE v8. JUDGE WATTS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A mandamus will not issue to compel a district judge to sign a pagal 
after the lapse of three judicial days, when, even after that time, on the 
intervention of a creditor of one of the parties, suggesting fraud, the 
judge in the exercise of his discretion, has granted a new trial. ae 

Whether a judge discreetly exercises his legal discretion in granting a new . Sun 

, trial, in any case, is a question which cannot be entertained on ap 
application for a mandamus to compel him to sign the judgment, upon 
which the new trial is granted; the error, if it be one, can only be 
corrected on appeal. 


nie 2 The Supreme Court has powers commensurate with its appellate jaris *. 
u } & diction, but will not exercise a general supervisory control over the i 


proceedings of the inferior tribunals. It can only interpose its suthority 
when necessary for the exercise of its appellate jurisdiction. 


This is the case of an application to the Supreme Court, 
for a mandamus to compel the judge of the first judicial 
district to sign a certain final judgment, rendered by him on 
the minutes. 

The facts of the case are set forth in the following petition 
and affidavit, and the answer of the district judge to the rule 
requiring him to show cause why the mandamus should met 
be awarded : 


H. R. Denis, of counsel for Seraphine Becnel, wife of A. 
Brou, being sworn, declares that on the 24th day of February, : 
1835, he obtained a judgment of separation of property. for 
the wife against her husband, in the District Court of the 
first judicial district of Louisiana, liquidating her rights, 
amounting to thirty thousand and forty-five dollars. Taal 

That afterwards, on the 28th of February, when the said 4 
judgment was ripe and ready to be signed, René Trudeau, 
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under the pretence that he was a creditor of A. Brou, was Easrenx _ 
admitted to file an intervention in said. suit, and moved the Pens oh, 


-eourt for a new trial between the original parties. That the 

ge of said court, instead of signing said judgment, as 
requested to do by this deponent, granted a new trial. That 
this deponent offered to go to trial, instanter, which was 
refused. 

That on the 5th of March, this deponent, after giving 
notice to the intervening party, moved to be admitted to 
make his proof again in the original suit, and on being 


refused, again moved the judge to sign said jatgein which. . 


: he also refused. 


This: deponent further declares, by the illegal conduct. 


of the judge, in not signing her judgment, his client, sustains 
an irreparable injury, for this, that her husband is about to 
call a meeting of his creditors, in which case she will be 
deprived of the right of voting at the said meeting. 

Wherefore, he prays that a mandamus issue from the 
Supreme Court, ordering the district judge to sign said 
judgment. ~ 


Upon the filing of this petition and affidavit the rule was 
taken on the district judge to show cause why he should not 
sign the said judgement. The judge returned for answer : 

“That the petition of Seraphine Becnel, against her 
husband, A. Brou, reclaiming thirty thousand and forty-six 
dollars, for paraphernal rights against her husband, and a 
separation of property was filed on the 16th February, 1835. 


“The defendant filed an answer, on the 18th February, 


1835, submitting himself to the decree of the court. 


“On the 24th February, 1835, plaintiff’s counsel called. 


up the case, as by consent, as he said, of defendant; but no 
consent was exhibited, nor was defendant present. The 
court, perhaps improperly, yielding to the suggestion of 


plaintiff’s counsel, looked into the proofs; and considering 


that as to defendant, she was entitled to a judgment; and 
that, if questioned by creditors, she would again have to 
establish her claim contradictorily with them, thought her 
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on the 24th February, 1835. On the 28th February, 1 
that judgment was ripe for signature; on that day, 
before the judgment was signed, René Trudeau, filed = 
intervention, suggesting fraud, and praying a trial by jury, | 
and moved for a new trial. This motion was taken up, by ~— || 
consent of parties, and the court, under the circumstances of ‘| 
the case granted a new trial, and directed the cause tobe ‘| 
placed on the jury docket, to be called in course. Some days 
afterwards, but on what day in particular I do not remember, 
and there is nothing on the minutes to show, plaintiffs ~ 
counséf moved to have the case tried, stating that he had — ee 
given notice of his intention to try the case, to the counsel = | 
of Trudeau ; no proof of this fact was made to the court, 
and if there had been, the court would not have heard ~ e 
case. 

“The counsel for Mrs. Brou, insisted on his right to try 
the case under Code of Practice, art. 394. The undersigned 
considers that he could not proceed to try the case in the 
manner required by Mrs. Brou’s counsel. ee 

“Ist. There was no consent of defendant, to this course 


apparent to the court. Ey 
“2nd. The court considers that the intervening party 


having asked a jury, and the cause being ordered to be placed 
on the jury docket, the whole case must be necessarily - 
tried by jury, the court not considering it any injury toa 
party, under such circumstances, to impose a jury trial on a 
him, and that notwithstanding Code of Practice, 394, the ~ 
original parties cannot by their consent, take up a case out 
of its order on the docket, contrary to the rule, or to the 
prejudice of the right of the intervening party, to have’ his 
rights passed upon by a jury. 

“Under .these circumstances, the undersigned conatieli : 
that he could neither sign the judgment rendered, (fora new’ 
trial had been granted, which annulled the judgment ren-° 
dered) nor could he proceed to try the case by consent of — 4 
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plaintiff and defendant, out of its course, no consent appearing — a 
for defendant, and if such consent had appeared, the under- 
signed would still have refused. ay 
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“The undersigned also considers that he is not bound to Essreax, Diusr, 
take up causes by consent, out of the ordinary course of “Mare 1889. 
business, when parties choose to make such application, =a 





although the undersigned frequently does so to facilitate super WATTS, 


business. 
“Since. the service of this walt A. Brou has applied for, 


_ and obtained a stay of proceedings, and called a meeting of 


his creditors, to obtain a respite. This circumstance, it 
appears to the undersigned, restrains from further action in 
the case: all which is submitted as a reason why a mandamus 
should not issue, in conformity with the motion of the 
applicant.” Bs 


Bullard, J., delivered the opinion of the court. 


The petitioner, S. Becnel, obtained from this court, a rule 
on the judge of the First Judicial District, toshow cause why 
a mandamus should not issue, commanding him to sign a 
judgment rendered in her favor, against her husband on the 
24th day of February, but which the judge had refused to 


sign, more than three days after its rendition. 


The district judge, in answer to the rule, shows for cause, 
that on the 28th of that month, and. before the judgment 
was signed, René Trudeau, a creditor of the husband, filed 
an intervention suggesting fraud, and moved for a new trial, 
by jury. That the case was taken up by consent, andthatthe A mandamus 
court, under ali the circumstances of the case, granted a new lonpal a district 


trial, and directed the cause to be set down on the jury docket, Jad ~ os 


and has not yet been reached in its regular order. ipse of three 


This court is not called upon in the present case to decide When ur ac pty. 


whether an intervention can properly be admitted after trial, tat oa 


and judgment rendered. The case is not before us on appeal, ae of one 
and we express no opinion on that question. The application sx 


the parties 
to us is to direct the district judge to sign a judgment rendered ® edge in the 


exercise 


‘by him, unless he shows good cause why it should not be cen be 


signed. cd 
Article 546 of the Code of Practice, makes it the duty of juage 4 Lg 
the judge to sign all definitive or final judgments rendered — his le- 


by them, after three judicial days shall have expired granting « new 
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Eastees. Dist. from their rendition. The next article authorises the 
March, 1835. amendment of judgments before they. are signed, under 
stare certain restrictions, and declares, that except in the cages 


suvex warts. therein provided, courts cannot alter their judgments, but 


trial in any case, they may ex officio direct a new trial, in order to revise them, 
is a question : é 2 % 

which cannot be The courts are clothed by this article with authority, in the 
sn application €Xercise of a sound legal discretion, to set aside the judgments 
fora mandamus, rendered by them before they are signed, and grant new 


to com 


to sign judg. trials. In the present case, the judge has thought himself 


the nee teal is Authorised to grant a new trial, on the suggestion of fraud 
— i ine between the parties litigant, on the part of the creditor of 
one, can only be one of them. Whether he discreetly exercised his legal 


d ren ns ; 
veal,” discretion, is a -question which we do not feel ourselves 








The Peppome authorised to entertain under this motion for a mandamus, 
ers commensu- If he was in error, that error can be corrected. by this 4 


vellase farted court only on appeal. The Supreme Court derives its 
_— pe a jurisdiction from the constitution, by which it is declared to 
eral supervisory be appellate. Its powers are commensurate with its juris. © 


rusedings of diction, and the court has uniformly refused to exercise a fy 


ee general supervisory control over the: proceedings of the 
only interpose inferior tribunals, and can interpose its authority only when 
its authority, . . TEP 

necessary for the exercise of its appellate jurisdiction. 


when necessary 
for the exercise 


of i late 
juriediction. Let the rule be discharged. 
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MORTEE vs. ROACH’S SYNDIC. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS, THE JUDGE OF THE CRIMINAL COURT PRESIDING, 
ad interim. 

In 8 case of reciprocal obligations, the party who does not perform his part 
of the engagement, cannot avail himself of any rights resulting to him 

- from the contract; consequently, the other party may demand its 
rescission. 

In a reciprocal engagement resulting from the sale of certain slaves, where 
the purchaser becomes insolvent and surrenders the slaves with his other 
property, before payment of the price, he not being the absolute owner, 
his right to the property is defeasible, and the seller may have a rescission 
of the sale and compel the syndic, to restore possession of the property. 


Property ceded, of which the insolvent debtor is not the absolute, but only 
the defeasible owner, and when this defeasible right is annihilated by a 
rescission of the sale, makes no party of the mass surrendered; and is not 
liable to any of the costs and charges of the concurso. 


This is an action in which the plaintiff, as vendor, demands 
the rescission of the sale, and re-possession of certain slaves 
sold to the insolvent debtor, and now in the hands of his 
syndic, having been ceded with the other property. He 
shows that a mortgage was retained on the slaves, to secure 
the payment of the price, which is still unpaid ; that the 
slaves were surrendered by the insolvent and are now in the 
_ possession of the defendant, who was appointed syndic by 
the creditors, and refuses to return them. 

1. The syndic pleaded a peremptory exception, and denied 
the right of the plaintiff to sue in this manner, as all 
proceedings against the person and property of the insolvent 
were stayed. 

2. That the syndic could not be sued in an action of 


rescission. 
11 


Eastanz Dis. 
March, 1 
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3. The property surrendered by the insolvent, belongs to 


all his creditors ; the plaintiff still preserving his privilege on 
the property claimed by him. 
4. The property claimed is subject to its proportion of the 


.costs and charges incurred by the cession. 


5. The plaintiff must wait and receive his proportion of the 
estate ceded, with the other creditors 


The syndic finally pleaded a general denial, and prayed 2 


that the suit be dismissed. 
The Parish Court decided that the action could not be 


maintained, as all proceedings against the property of the 


insolvent were stayed ; but that the plaintiff was entitled to — 
a privilege on the proceeds of the slaves claimed, in virtue of 
his mortgage. Judgment was rendered <r from sy 


which the plaintiff appealed. 


Preston, for the plaintiff. — 


1. The defendant could not cede any other or greater 
rights than he had himself; and were the slaves in his 


possession alone, the plaintiff could compel a rescission of the Ro 


sale and return of the property. 


ae : CS 
i Eee Oe 


bors 


2. The plaintiff has the absolute right to demand and a 


obtain a rescission of the sale. Louisiana Code, art. 2542. 


Macready, in propria persona, as syndic, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff in this case, demanded from his insolvent — 


debtor, and the syndic appointed by the creditors, the rescig- 


sion of a sale and the return of certain slaves, which were 
surrendered by the insolvent, and upon which a special - 


mortgage had been retained for the price. He claimed 
the rescission on the ground that the price remained unpaid, 
and that in virtue of his mortgage, he had a right to take 


~ back the property sold. Judgment was rendered, denying 


him this privilege, and he appealed. 


The plaintiff's demand was resisted by the syndic of the 


insolvent, on the ground that the action could not be main- | 
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tained, because the slaves in question were part of the Easrmx ae 
property surrendered ; and further, that all - proceedings ——— 


against the person and property of the debtor were stayed. ~~ 
Finally, because the slaves were liable, with the other ®°4°%’s S*™2C- 





In the of 
property surrendered, for the costs and charges of the reciprocal’ obi 
ptoceedings in the concurso of creditors, ae age ‘een 

The judgment of the Parish Court is erroneous. A sale paen ee 
is a synallagmatic contract which imposes on the vendor, the ment, comme 


obligation of delivering the thing sold, and requires of the sa pe es 


i i sulting’ to him 
vendee the payment of the price. In the case of reciprocal wena calflowie 


obligations, the party who does not perform his part of the tract: — conse- 


engagement, cannot avail himself of any rights resulting to preg oes 


him-from the contract ; consequently, the other party may "snd rr 


demand the rescission of the contract from the defaulting Sarees 
en ent, re= 
party. sulting from the 


The insolvent debtor not having paid the price, was not peti: 


the absolute owner of the slaves; and his right to the purchaser be- 
‘ “ comes insolvent, 
property was, therefore, not indefeasible. and gurrendets 


' The cession or surrender of the insolvent debtor’s rights, 13 ne on on 


for the benefit of his creditors, could not, and did not, change ty, before pay- 
ment of e 


the character and nature of those rights. They remained price, he not be- 


the same ; for the debtor could only cede the rights he had, == “ie wight 


and in the condition they were at the time. What was ‘the property 
ace ; i 3 “ is defeasible, and 
conditional and defeasible in his hands, did not become the seller may 


absolute and indefeasible in the hands of his creditors. The a pore 


plaintiff did not contravene the order staying all proceedings a 


against the person and property of the insolvent, by exercising and restore the 
possession. 


‘his right against the syndic. Property ce- 


The slaves in controversy, not being the absolute property on ? : 


of the ceding debtor, and his defeasible right to them being debtor is not the 

iy na cig! 4 i absolute, but on- 
annihilated by the rescission of the sale, it follows they make ly the defeasible 
no part of the property surrendered ; and their price cannot this denorinis 


be diminished, or they in any manner held liable by the sight omnia 


~ ted b ; 
syndic of the insolvent’s estate, for the costs and charges of sen of the sale, 
makes part 
the concurso. of the siaee sur- 
. The sale having been proved, and. the obligation yee em 
resulting therefrom shown to be reciprocal, and the price not of the costs and 


pretended to have been paid, or any part of it; it, follows pr ol ies 
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Easrsnx a that the plaintiff is entitled to have the contract or ale ‘e 

March, 1835. rescinded. 

covrntr sr az. It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided 
reversed ; and it is further ordered, adjudged and decreed, 
that the arn of the slaves in question be rescinded ; and that 
the plaintiff recover the possession of them from the syndic; 
the latter paying coats in both courts, > ae 











In the matter of CHIAPELLA vs. COUPREY ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF . 
NEW-ORLEANS, 


A distinction or difference necessarily exists between the office of . e a 
testamentary executor or administrator of an inheritance or succession, — 
and that of a tutor or guardian. The former deriving their authority in 
another state or foreign country, cannot exercise their office here, until 
they obtain authority from the competent tribunal or Court of Probates, - 
to execute the will or administer the property of the succession in this 
state. 7 

A tutor regularly appointed in another state or foreign country, his authority 
to sue for, recover, receiye or take possession of property situated in this 
state, belonging to the inheritance of his ward, will be recognised here, 
without confirmation by any of the tribunals in this state. 

So, a tutor residing in another state or foreign country, and regularly 
appointed by the law of his domicil, may exercise his office by an agent or “ 
attorney in fact, in relation to receiving or recovering the inheritance or 
property of his ward, in this state, ‘ 


On the 16th July, 1834, the plaintiff obtained a judgment 
against the defendants, the widow and minors Couprey, 
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residing in France, by attaching property in New-Orleans. Earssaw Dir: 


On a sale under execution by the sheriff of the property 


March, 1835. 





attached, it produced the sum of eleven thousand five hundred — 
and ten dollars twenty-eight cents, over and above the cournsr sr an 


plaintifi’s demand. The attorney in fact of the tutrix of the 
minor heirs of Couprey, took a rule on the sheriff to show 
cause why he should not pay and deliver over the balance 
of the funds in his hands, arising from the sale of the property 
of the said minors. 

- The sheriff answered that he was ready to pay over the 
money, if the court considered the attorney in fact of Mrs. 


_Couprey, the mother and tutrix of her minor children, 


authorised to receive it. 
The documents introduced in evidence by the attorney in 


fact of the tutrix of said minors, show, that.the tutrix resides 


with her said minors in Bordeaux, in France, and that she 
has been regularly confirmed in her office as tutrix, and 


authorised by the judgment of the French court, with the - 


advice of a family meeting, to sell the property of the minors 
in this state, the same which has been seized and sold to 


_satisfy the judgment of the present plaintiff. 


The parish judge was of opinion that, by the papers and 
documents produced by the attorney in fact, it appeared that 
some judicial authority, either in this country or in France, 
must have a control over the funds of the minors, and that 
since the question happens to come to the knowledge of this 
court, it is proper it should watch over their interests and 


safety. Judgment was rendered, ordering the sheriff to place 


this sum of money on deposit, and at interest, in the Bank of 
the Consolidated Association, subject to the further order of 
the court. From this order or judgment, the attorney in fact 
of the tutrix appealed. 


Denis argued this case, ex parte, for the appellant. 


No counsel appeared for the sheriff, who submitted the 
case on his part. 
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CASES IN THE SUPREME COURT 
- Mathews, J., delivered the opinion of the court. a 


This case commenced by attachment issued against the: f 
calareita property of certain minors, residing in the kingdom of. 


France, together with their mother, regularly con 
in her office of natural tutrix, by competent authority of 


kingdom, where these defendants are all domiciled and 4 
reside. The property seized by means of the attachment — x i 


was regularly sold under a fiert facias, which issued ong 


‘judgment rendered in the suit, and produced a sum much — 
more considerable than was necessary to satisfy the judg. 


ment and costs, which was received by the sheriff who sold, © 
&c., and is still in his hands. From the proceedings and — 
judgment thus rendered and executed, no appeal was taken, © 


consequently their correctness and legality are not now 


subjects of inquiry. 

In this situation of the cause, a certain F. M. Rouzaul, 
acting under a power of attorney from the tutrix of the — 
minors, moved the court for an order on the sheriff to pay 
over to him, as attorney in fact, the balance of the money, 
the proceeds of the sale of the property of the minors, which 


had been sold, as above stated. His motion was finally overe 
ruled, and the court below ordered the money to be deposited ._ 


in the Bank of the Consolidated Association, until further 


order, &c. From the judgment thus rendered, the applicant. 


for the order to pay to him, appealed. 
The evidence of the case shows that the person from whom 


the appellant derives his authority, was regularly recognised 


as tutrix of her children, by competent authority, in the 
place of their domicil; and the power and authority granted 
to him from her, to represent her in matters relating to the 
property of her minor children in this state, is not disputed. 
The case presents two questions for solution: first, whether 
the tutrix, deriving her authority to act as such, in a foreign 
country, and from the laws and judicial acts of the govern- 
ment of that country, would be authorised to possess herself 
of the property of her wards in this state, without authority 
gtanted to that effect, by one of its courts of probates? Second, 
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"if she could assume the rights and privileges belonging to her Easrenw Bier. 
in the capacity of tutrix, without confirmation in her office i - 
here, can she delegate her power to another. — 

» In coming to a decision on the first of these questions, @ covrssr sr an 
distinction or difference necessarily existing between the office A. _distinetion 

We se ‘ : or difference ne- 
of a testamentary executor or administrator of an inheritance cessarily exists 
or succession, and that of a tutor or guardian, must be kept pes = 
in view. It has been settled by decisions of this court, in Memry execu 
relation to the rights and duties appertaining to the former, trator of an in- 
that they cannot be exercised in this state, under the probate cession, and that 
of a will in a foreign.state, and authority there granted to % 3. a ee 
carry it into execution, without causing the will to be here former deriving 

recorded, and obtaining authority from a competent tribunal in another wer A 
to execute it: and an administrator by appointment in another papers te 
state, is wholly without authority in this, to administer the eise their office . 
property of a succession here situated, unless he be authorised obtain authority 
to act by a court of probates in this state. These decisions tnt tribunal oF 
were made in conformity with principles established by the sna Doi 

courts of the United States, and the courts of the several the will or ad- 

states of the Union, in similar cases. | panty at po 8 

Whether our decisions in relation to testamentary °<sson in this 


state. 
executors, might not have been questioned according to 
general principles of the civil law, need not now be inquired 
into. This matter must be considered as settled. 

A question touching the power of a tutor or guardian of 
rhinors, deriving his authority from: the laws and-tribunals of 
- a foreign state, in relation to property belonging: to the 
inheritance of his wards in this, has never before the appear- 
ance of the present case, directly and positivély required a 
solution by this court. 

Our jurisprudence, as it affects rights to property and the 
ordinary relations of persons in a state of civilized society, is 
mainly based on principles derived from the civil law, or the 
rules of states and countries, having that system as the basis 
of the municipal legislation. 

We have not found it convenient, nor have we deemed 
it necessary, to consult extensively the treatises of authors 
and commentators on the civil law, relative to the subject 
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Easrenx Dist. now before us. We have, however, examined judge | 
March; 1835. commentaries on the conflict of laws, (a work highly comme; 

cuareris mendable for the industry and learning which it displays) — 
covrust sr az, Particularly that part of it which treats of the power and — 








authority of foreign guardians and administrators. ve age 


Ait poate. 2 The result of this examination has brought us ‘to the. 
in another state conclusion, that in countries governed by laws similar to our. 


Sr eeanoctty own, the authority of a tutor regularly appointed in one state, — 


to sue for, reco- tg gue for and recover, or take possession of property. 
ver, receive or 
"take possession situated in another, belonging to the inheritance of his ward, 


ada, would be recognised-in the latter, without confirmation byits. 


belonging to the tribunals. ' 

hisward, willbe It does not occur to us that any positive provision; 

a contrary to this doctrine, exists in the laws of this state, and 

ee ty tty so long as foreigners are permitted to inherit property in this — 

in this state. country, we are unable to perceive any good reason why 
impediments should be thrown in their way in a pursuit to 
recover-and take possession of it, unless in a case where it. 
was shown that the interests of our own citizens would 
probably suffer by its abstraction. 

In conclusion on this point, it may not be useless to suggest - 
the distinction between the situation of testamentary execu- 
tors and administrators, and that of tutors, in relation to 
successions. The office of the former is merely administrative, 
and of very short duration, and confined solely to the property 
of the estate; whilst the latter have the guardianship and 

' protection of minor heirs committed to their charge, and ate 
bound to provide for their maintenance and education, and 
sidney in snctaer this for a considerable length of time; all to be effected by — 
state or a means of the funds of their wards. They would be unable to 
eauae sabe int- nt. perform the duties required of them, if the possession of the 
nested the law of successions, which they have a right to administer, was 


his domicil, ma’ 


ng angen his = withheld from them. 
or attorney” | in As tothe second question propounded, we think it must be 


Stabling ot answered in the affirmative. No valid reason suggests itself 


aes the tg our minds, why a tutor-should not be permitted to manage 


property of his the estate of his wards, by means of the agency of an attorney = - 


— this in fact, as well as any other person. In practice, we believe, 


this often occurs. 
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It is, therefore, ordered, adjudged and decreed, that the E.sten Drsr. 
judgment of the Parish Court, bé avoided, reversed and’ Mac, 188% 
annulled ; and it is further ordered, adjudged and decreed, “=™= =r 4% 
that the sheriff do pay over to the attorney in fact, F. rvusr. 
M. Rouzaul, appointed by Catherine Lachais, widow Cou- 

prey, as tutrix of her minor children, &c., the money now in 

his hands,. viz: eleven thousand five hundred and ten 

dollars and twenty-eight cents, being the proceeds of pro- 

perty sold by him, belonging to said children, as heirs of a 
Henry Couprey, &c. The costs arising out. of the motion <q 
made by said attorney in fact in the court below, and those 4 
of this court, to be paid out of the funds now in the hands of 
the sheriff, &c. 





MAHER ET AL. v8. PULLEY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In applications for continuances of causes on the affidavit of the party, 
necessity and the general practice of the courts admits suitors to swear 
for themselves. Counter affidavits, as a general rule, cannot be received 
against an affidavit for a continuance. 

Exceptions to the general rule, prohibiting suitors from swearing pro and 

"con, for continuances, ought to be allowed when the case has been 
repeatedly continued on the application of the party, or where suspicions 
arise that he is acting in bad faith. 

_‘Phis is an action to recover from the defendant nine 

_ hundred and twenty-eight dollars sixty cents, the balance of | 
an account annexed, for a flat boat and her cargo of bacon 
hams and shoulders. 

‘ The defendant admitted the sale, and purchase by him, of 

- me the boat and — cargo, but averred he was entitled to a deduc- 
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Easrsnx Dist. tion of one hundred and ninety-five dollars, on accountiofithe! : 


Steet. 100 toogreat disproportion ‘of hams to shoulders. He alag: 





MANER ET aL. annexed an. account of five hundred and ninety-three dollars : 


ve. 


vuusy. thirty-six cents, including the one hundred and ninety five 


dollars, over-charged by the plaintiffs, for goods, wares*and’ 
merchandise sold to them, which he pleaded in compensation: 
and reconvention. 1g 





On the trial, the defendant filed his affidavit for a continys’ 
ance, alleging the absence of his witnesses, occasioned bythe 


conduct of one of the plaintiffs, in proposing to settle the 


controversy amicably. The court allowed this plaintiff to 


file his counter affidavit, denying the statements in the-first; 





and ruled the defendant to trial. He took his bill of exceptions m 


’ to the opinion of the court. 
The plaintiffs proved their account to the satisfaction of 


the court and had judgment. The defendant appealed. 


Sterrett, for the plaintiffs. 


: Roselius, contra. 


Mathews, J., delivered the opinion of the court. 


This case is brought up on a bill of exceptions, taken to — 
the opinion of the court below, by which the defendant was 
ruled to trial, after iy made and filed an affidavit for a — 


continuance. 
It is not pretended that this affidavit does not show good 
grounds for a continuance. But the judge below admitted a. 
In applications Counter affidavit made by one of the plaintiffs, in which the 
for continuanees mogt important facts contained in that of the defendant, were 


of causes on the 
affidavit of the denied. 


cad Repo When parties to a suit are permitted to swear for them- 


practice of the selves, it is within the knowledge of any person the least — 


courts admits a sac eer - 
a os swear conversant with judicial proceeding, that interest too often 
Counter-affida- outweighs all moral influences and leads to perjury. In 


vit 
fee ono be applications, however, for continuances of causes, the neces- 


png ll rae sity of the case has induced a general practice of allowing 


continuance. suitors to swear for themselves, and we believe it to be 


SiS aR ARES eae 








- ‘ 
SP Ce ae, ot OO gy. 1 24 


Seger 


























from the opposite parties. Such a mode of proceeding would —_— BT aL. 


_ be extremely troublesome and inconvenient in the adminis- weaned! 


tration of justice, would be opening thedoor still wider for 
perjury, and would necessarily cause delays if the practice 


-.should be pursued so far as to allow — pro and con to 


any extent. 

Yet, an exception to the general rule aight be admissible, Routan © to 
when, in consequence of a cause having been repeatedly oe biting onbe 
continued on the application. of a party, or from any other paagrengic yt 
unusual circumstances attendant on his application for a for 

ought to be al- 
continuance, suspicions were raised of his acting in bad faith. lowed, when the 

The present case, to our view, offers no such circumstances. a 
The cause had never before been continued at the instance vedon ao 
of the defendant. We think the court below erred in ruling sapagerinrs 


to trial, by admitting the counter affidavit. fe tating 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be avoided, reyersed and 


annulled. And it is further ordered, that the cause be 
remanded for a trial de novo, and that the plaintiffs and 
appellees pay the costs of this appeal, 
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unusual in practice for any of the tribunals of the first Estsax = 3 
" instance, in this state, to admit or receive counter affidavits “@"% ! 
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DUPEUX 03. 'TROXLER ET AL. hig 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. — 
4 a ‘ 





The plaintiffs, as holders, sue the maker and endorser of a promissory. ais : ot, 


intervenors claim the note and allege that it was the property of their 
ancestor, from whom it was stolen, and came unfairly and without ee 
consideration into the hands of the plaintiffs: Held, that when the 
testimony shows the note was not obtained in a fair eourse of trade, the 
holder is not considered bond fide and cannot recover as against the fre 


Sree, 


This i is an action by the holder against the maker all 


endorser of a promissory note, for two thousand three hundred 


and ninety-six dollars seventy-five cents, payable in all the 


‘month of March, 1834, at the parish judge’s office, in. the 
parish of St. Charles, and protested on the 3d of April, 1884, 


for non-payment. The plaintiff alleges the note was signed 
by E. Troxler, and payable to the order of F. Troxler; who 


endorsed it, and became the bond fide holder and owner — 
thereof, in the usual course of trade, before its maturity, and 


for a good and sufficient consideration. He prays judgment 
for the amount thereof, with interest and costs. 

The defendants admitted the execution of the note sued-on, 
and avowed their willingness to pay its amount to the true 


owner; but they averred that said note belonged to the ‘. 


late Michel Friloux, by whom its loss by theft had been — i 


advertised, and consequently the plaintiff is not the bona fide 
and legal holder thereof. They pray that the suit be 
dismissed. 

The heirs and legal representatives of Michel Friloux, 


deceased, intervened, alleging their ancestor was the true 
owner and legal proprietor of the note sued on ; and that it - 
was stolen before it became due, from the possession of ~ 


Michel Friloux, in his life time, who advertised it and 


cautioned the public against receiving it; and that under — 
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these circumstances, it came into the possession of the 
plaintiff, without. any consideration being paid. therefor. 


They pray to be allowed to intervene, and declared to be the — 
true owners of said atie and that they have judgment for raoxuen zran 


‘its amount. 


The plaintiff denied the facts. alleged by the intervenors, - 
and charged them with combining and conniving with the 
defendants to defraud him. He avers, that even if the note 
was stolen, he received it in good faith, and for a valuable ~ 
consideration, in the usual course of business, and was 
entitled to recover its amount. : 

The defendants avowed their willingness and that they 
were ever ready to pay the true and legal owner, when 
ascertained by the court, &c, 

Upon these issues the parties went to trial. Several 
witnesses were produced by the plaintiff, and also by the 
intervenor :. the testimony was contradictory. 

- The district judge was of opinion, that although the. loss 
of the. note was not fully proved, yet there was enough 
shown to put the plaintiff on his proof of the manner he 
obtained.possession of it. His testimony showed that through 
the agency of a person acting as a broker, in the city, he 
purchased the note in question from a stranger, who. offered 


. it for discount and sale, one morning while the broker was 


walking in the market. This was in the summer of 1833, 
and before the note became due. This testimony is: flatly 
contradicted by another broker, who gives an entirely different 
account of the note, but which with the other testimony 
goes to show the note had been stolen. The plaintiff’s own 


‘declarations contradicted his witness. 


On weighing the testimony given on all sides, the district 


_ judge gave judgment for the intervenors. The plaintiff 


appealed. 


Roselius, for the plaintiff. 

1. The presumption of law is, that the holder of a nego- 
tiable obligation is the bond fide owner thereof, until, the 
contrary isshown. The testimony, in this case, establishes 
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Eastenx Dist. in the most conclusive manner, that the note in question: 
March; 1835- transferred to the plaintiff for @ valuable consideration. 


— 


TROXLER rr ax. holder of a negotiable note, who has obtained it in the 








‘when the consideration of a note payable to bearer, and the 
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2. No equitable defence is admissible against an nega Be 
common course of business, before its maturity. ot 
$. The loss or theft of the note is not proved, nor have the » | : 
defendants and intervenors complied with the formalities ap Pe 
law required under such circumstances. 7 
4. The court below erred, as is shown by the bills ot 
exception on record. 





“Morphy, for the intervenors and appellees, contended, dae 


rights of the holder are attacked, he is bound toshow he came 
by it bond fide. In this case, the testimony shows conclu- = 
sively the note was never negotiated by the original owner 
and holder, nor by any other lawful holder, to the plaintiff, - 
6 Martin, N. S., 565. ; 
2. An endorsed note, although negotiable by delivery, yet 
when it is passed off and the right of the holder is contested, — 
on the ground that he gave no consideration for it, or that oe ee 
legal transfer took place, more strict proof is required of the: 
transfer and consideration than in ordinary cases. 
3. The formalities required by law, in relation to the lose 
of a written instrument, apply only to cases where the lost 
instrument is made the foundation of a suit, to recover the. 
amount of it. 








Mathews, J., delivered the opinion of the court. 


This is a suit brought by the holder of a negotiable note 
against the maker and endorser. The making and endorse- 
ment are admitted by the answer of the defendants, but they _ 
deny that the plaintiff is a bond fide holder. The interven- 
tion of P. Friloux et al. was permitted, who claim to be the ~ 
rightful owners of the note in question. Judgment. was 
rendered in their favor, from which the plaintiff appealed. 

The decision of the case depends principally on matters of. 
fact. The intervening patties allege that the note was the 
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. property of their ancestor, from whom it was stolen, and Easrery ‘Dier, 
came unfairly and without consideration into the possession March, 35. 
of the plaintiff. They claim the angen &c., as heirs of i, 
the original proprietor. -  TROXLER ET AL. 
The evidence of the case, in relation to the loss and theft 

of this note, was considered by the court below as sufficient ,,. 

to put the original plaintiff on proof of the manner in which as anion, 
he acquired it. Perhaps the testimony does not establish all endorser of 
the facts required to be shown in a case where a recovery is ¢y. gm 
sought on an instrument lost or destroyed, according to the ame ee the 
rules prescribed for the establishment of lost papers; but thet’it wea tee 
such as could be had in the present case, and such as was Dropeny fe 


received in the court of the first instance, leaves no doubt whom ‘it was 


on our minds, of the loss by theft, as alleged in the petition pers ge “and 
of the intervenors. Sn oe 


Many witnesses have testified in relation to the manner in bende oS 
Held, 
_ which the plaintiff acquired possession of the note, and from that when the 
a careful examination of their testimony, giving due weight theme wm 
to all, we are of opinion that he did not obtain it in a fair obtined inafair 
course. of trade, 
course of trade, and consequently that he is not thé real the holder is not 
owner or bond fide holder thereof. 1305 sd pr agpeer cots 
gainst the trac 
st P 
. It is, ‘thesediede: ordered, adjudged and decreed, that the owner. 


judgment of the District Court be affirmed, with costs, 
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March, 1835. 
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DABOVAL US. ESCURIX.* i 


THEREOF PRESIDING, 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE oy 


Where a fieri facias issues on a judgment, and the sheriff seizes ntl me tla 


' the property of the debtor under it: Held, that the sale and receipt $f 


the money by the sheriff, discharges the judgment, even when the money _ 
is stayed in his hands by injunction obtained on the claim of another — 
~ erediter. , , ’ a 


So if, after seizuré and sale of the debtor’s property, the sheriff waste 


and expend the money, or embezzle it, and fail to pay it over to the i 
creditor, the judgment will be discharged and another seizure cannot be 


made. 
This is an appeal from a judgment quashing a “writ of 


capias ad satisfaciendum. The plaintiff obtained a judgment — 


against the defendant for four hundred and three dollars, 


with legal interest and costs, the 19th May, 1832. On the 


26th of the same month, a fiert facias issued on this judgment, 
to the sheriff of the parish of St. James, and a negro woman 


. and her child seized, (the property of the defendant in ‘the 
execution) and which were sold for five hundred and ten 


dollars, which sum the sheriff, in his return of the 7th 
June, 1832, acknowledges to have received. 

On the 21ist June, the wife of the defendant obtainall an 
injunction, enjoining the proceeds of the sale of the negro 
woman and child, in the sheriff’s hands, on the, ground that 


. she had a prior claim and mortgage on her husbands 
property, for the restitution of eight hundred and fifty-five 


dollars, which sum he had received of her paraphetest 
effects. 


facias to be issued to the sheriff of the parish of Ascension, 
against the defendant. The sheriff made his return on 


the 23d of September, that no property was found in his © 


parish. 


On the 14th of August following, the plaintiff caused a fieri 
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og greene 
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.. On the 29th of September, a ca. sa. was issued to the parish Eastznx Disr, - 
- of Ascension. The sheriff returned, that he arrested and Reh 
% imprisoned the defendant on the 2d October, and on the 22d = BAROVAE 
ee ‘he took the henefit of the prison limits, according to law. ESCURIT. 
y At the October term of 1833, of the District Court, in the 
parish of St. James, the defendant entered a motion that the 
plaintiff show cause why the capias ad satisfaciendum upon 
‘which the defendant was imprisoned, be quashed and set 
aside, and all procé€dings under it declared null and void. 
On hearing the motion and examining the record containing 
the original judgment and the several executions and writs, 
-with the sheriff’s returns thereon, the district judge rendered 
judgment quashing the writ of ca. sa., setting it aside, annul- 
ling all the proceedings under it, and discharging the 
defendant from the prison limits. This judgment is dated 
and signed the 2d November, 1833. Qn the 25th October, 
1834, the plaintiff appealed from it, 








Nicholls, for the plaintiff and appellant, contended, that . 
the judgment quashing the writ of ca. sa. was erroneous, 
because the arrest and imprisonment were legal, the sheriff 
having returned no property found, on the second execution. 

2. The injunction staying the proceeds of sale under the 
first execution, deprived the plaintiff of any benefit. arising 
from it. He had a right to issue: his second execution. 
Nothing short of payment could satisfy the judgment. The 
seizure and sale made under the first writ did not operate 
payment or novation, as the proceeds were tied up and held 
subject to another claim. 3 Martin, 331. 7 Martin, N. S., 
162, 221. 8 Ibid. 315. 


A. Seghers, for the defendant. 


1. The return on the first execution, that sufficient 
property was seized and sold to satisfy the judgment, did not 
authorise an alias fieri facias to issue. 3 Martin, N. S., 390. 

2. The claim of a third person to a right or privilege on 
the property sold, of higher rank than that of the seizing 
13 








a" 


Easrens Dist. creditor,cannot change the situlitidn of the o parties, 
March, 1935. 4 8 riginal 


DABOVAL 
v8. 
RSCURTIX. 
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until it is acted on and decided. This claim stands m the 
same relation to them as an opposing creditor or interve : 
party. The plaintiff in execution still claims the money'ag 
his own, and hasa right to a summary trial on this opposition. a 
Code of Practice, art. 401. “s 
3. The seizure and sale made under the first feri facies | 
being sufficient ‘to cover the plaintiff’s claim, the alias fie 
facias and the ca. sa. were both illegally issued. | 
4. Even admitting an alias fieri facias could ‘issue, it’ was 
illegally issued to the parish of Ascension, when the record — 
shows the defendant’s domicil was not there, but in the parish 
of St. James. ~ 3 
5. No return of nulla bona could be made on the als 
freri facias, in this case, because a man is presumed to hold 
his property at the place of his domicil ; therefore the ca. sa, 
illegally issued. Code of Practice, art. 726, 730, 731. AR , 
6. The return itself was illegal, and no writ of ca. sa. could 
issue on it. The law requires the return to be made where 
the party wishes to take out his ca. sa., “that the sheriffhas 
found no property to seize, notwithstanding the cm = 
made of the parties.” 4 Louisiana Reports, 301. ‘| 
‘7. The ca. sa. iditself illegal. -It should have been directed a 
to the sheriff of the parish in which the debtor resides, (the 
parish of St. James.) His flying into another parish, couldnot ~~ 
alter his situation and increase his liability to be imprisoned. + 
Code of Practice, art. '730, 731. 8 
8. The ca. sa. improperly issued, because the fieri aan 
was einen before the return day thereof. 


eee... 


UNIV OF WHIew aw rierapy 
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i 
ni, J., delivered the opinion of the court. 

In this case, the plaintiff appealed from a decision ‘and 
judgment of the district judge, quashing a writ of capias ad 
satisfaciendum, on which he had caused the defendant to be 
arrested and imprisoned. 

The facts of this case are stated in a judgment lately 
pronounced between the parties, on a claim of the present 
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defendant, against the present plaintiff, for damages, on. the 
ground that the arrest and imprisonment, under the ca. sa., = 
was illegal. See 7 Louisiana Reports, 573.: a a 
‘The grounds on which the defendant sought to have the —_sscunux. 
writ of ca sa. quashed and set aside, are as:follows : ae 
4. The return’ of the writ of fieri facias by the sheriff; 
which the plaintiff first sued out, showed that property of the 
‘defendant, sufficient to satisfy the debt and judgment, had 
been seized and sold. 
2. The application of the defendant’s wife, to have the 
proceeds of the sale paid over to her; and the injunction by 
which they were provisionally stayed in the hands of the 
sheriff, did not authorise the plaintiff to sue out an alias fieri 
3. If an alias fieri facias could issue at all, it was-illegally 
issued in this case, by directing it to the sheriff of another 
parish than that in which the defendant had his domicil. 
4. The return on the alias fier facias did not- authorise a 
ca. sa. to issue, because it was made before the return day 
thereof; and because it did not state that the sheriff had 
called on either party to point out property. 
The counsel for the plaintiff, on the other hand, contends : 
1. That the seizure and sale of sufficient property, under 
the first execution, did not prevent his resorting to an alias, 
as nothing short of payment is a satisfaction of the judgment. 
2. That there is nothing which prevents the issuing of a 
writ of fieri facias to another parish than that in which the 
defendant in execution has his domicil. If it was otherwise, 
a defendant by a change of domicil, or the removal of his 
property out of the parish, would protect it from execution 
and defeat the just claims of ‘his creditors. 
3. The sheriff is frequently unable to call on either party, 
to point out property to levy on; and there is no law which 
compels him to go out of his parish. As in the present case, 
it sometimes happens that neither of the parties is to be 
found, and nothing compels him to state this circumstance 
in his return. 
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Easterns Dist. . 4, There is no law which requires a sheriff to forbear e 
March, 1855. veturning a writ of fieri facias,. when he is satisfied that te : 
pawovat defendant has no property within his parish. 


nscuRIX. This court is of opinion the judge of the inferior court did ae 


_, Where a feri not err in quashing the ca. sa. We are not ready to say that 
facius issues on < 


a judgment, and nothing but payment to the plaintiff, will discharge. his — 


100 


the soeaa seizes judgment. But we think that an actual sale and the receipt 


perty ofthedebt- of the money by the sheriff does satisfy the judgment on 


that the saleand Which the execution issues. ‘This seems clearly the nae 


receipt “i the in such cases ; for if the sheriff should waste and expendthe —__ 


sheri yg na money, or embezzle it and fail to pay it over, we areof 
s e ju ite 
ae, even when opinion, this circumstance would not authorise a new seizure — 


ied. oney is or arrest of the original debtor. “ 


hands by injune- ~ [¢ ig unnecessary that we should examine or inquire into 
tion obtained on 


the claim of an- the consequences resulting from the success of the wife of 


- cmperl the defendant, in sustaining her injunction. Until her pre- 
10 r 


seizure and sale tensions, ag set out in the injunction suit, are first acted © 


» ie Aggy on, it is evident that the money in the sheriff’s hands, 


sheriff wasteand arising from the sale of the defendant’s property, must be 
ney, or embez- considered as belonging to the plaintiff in execution. Before — 


: eg kore to a decision is had in the injunction case, nothing authorises 
the 


judgment cor a new seizure. Consequently, the alias fieri facias improperly a5 
discharged, and jggued, as did the cupias ad satisfaciendum on its return of —s |. 
another seizure : 
cannot be made. nulla bona. . 
The view and conclusion which the court has taken, and 

arrived at on the first point in this cause, renders it unneces- 

sary to give an opinion on, or notice any of the mange. 


points. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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“GARLICK v8. REECE. : REECE. 





APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ; 


U Where the plaintiff is not the holder of a note sued on, but only his agent Whe A, 5 ; 
‘to deliver it to the maker, and knew a great part of the amount had been / : 
paid, and that he took advantage of the absence of the maker to obtain a 2 of / 37 
* jadgment, it would present the case of a judgment obtained through 
fraud, which might be avoided by direct action of nullity. 
Pending an action of nullity, the party may obtain an injunction to prevent 
the judgment creditor from gaining any advantage by the alleged fraud, x 
in pursuance of the general authority to issue injunctions, conferred by 
article 303 of the Code of Practice. 
The defendant cannot enjoin a judgment to obtain credit for payments 
made before suit was brought, and for the purpose of partial relief, 
leaving the judgment to subsist as to the balance, 
An injunction cannot issue to stay execution on grounds which might fare 
been pleaded in defence before judgment, 


This case commenced by injunction. The plaintiff 
claims a credit of six hundred dollars on his note, and - 
judgment thereon for eight hundred dollars, which judgment, 
he alleges, the present defendant obtained through fraud, 
and without allowing the proper credits. He prays that 
the execution, issued on said judgment, be enjoined for the 
sum of six hundred dollars, and for one relief. The 
injunction was granted. 

On motion of the defendant and on the face of the petition, 
the court dissolved the injunction, with ten per cent. damages 
on the six hundred dollars enjoined, and costs. The paint 
in injunction appealed. 


Labauwve, for the plaintiff and appellant. 
-1. The petition in this case, sets forth good grounds of 
action, and shows that manifest injustice has been done to 
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Essrxaw Dist: the petitioner. The judgment dissolving the nunca 
‘March, \835- therefore, clearly erroneous and should be reversed. 


GARLICK 
v8. 
REECE. 


Ives and Stacy, for the defendant. 


1. No cause.is shown on the face of the papers for : 


injunction. In the petition for it, it is explicitly stated by 


the party, that he gave directions that should “a le 4 


brought against him, (Garlick) in his absence, by ea: 
the petition should be served upon his attorney, Zenon Lebauve, 
which service would be the same as if made upon himself. In 


this same petition, he acknowledges the service to have been _ 


so made. | ee 

2. Being cited before the court in the manner he had — 
specially directed, as appears by his own showing, he can urge — 
nothing against the judgment obtained against him, but 
such as he might have opposed to it had he been personally 
cited, and defended the suit in person. 8 Martin, N. S., 
187, 232. 2 Louisiana Reports, 137. : 

3. Had that been-the fact, the judgment could not have 
been legally enjoined, for the matters appearing in the 
petition, at most, only subsidiarily to a prayer for the nullity of 
the judgment. 8 Martin, N. S., 232. Ibid., 510. 2 La 
Reports, 137. 

4. The party has mistaken his right of action, if he had — 
any, which is denied. Heshould have brought suit to annul 
and set aside the former judgment. The petition contains 
no such prayer ; consequently, it cannot be granted ; neither © 
can any testimony be heard in favor of it. 2 Louisiana 
Reports, 137. 


Bullard, J., delivered the opinion of the court. ; 

The facts set forth by the plaintiff, upon which he grounds 
his prayer for relief, against a judgment recovered against 
him, by the defendant, are the following: That Reece had 
obtained judgment, in October, 1833, on a note drawn in 
favor of Nicholas Murray and endorsed by him, for eight 
hundred dollars, dated, May, 1830; that this judgment was 
fraudulently obtained ; that Reece knew of a payment of six’ 

















receipts 


‘hundred dollars, made by the petitioner, 


_ whether, admitting the truth of all the allegations in the took 
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on the note, to Easreas a 
Murray, und that he was not the bond fide holder, but had ae sae 
been entrusted with the note, to be given up to the plaintiff, — 


having advanced the remaining two hundred dollars. ‘The _xzrcr. 









plaintiff further avers, that being obliged to leave the parish 
‘of Iberville, for some time, and expecting the defendant to 
‘sue him, at the approaching term of the District» Court; on 


an account, he authorised service of process to be made on 


~ his attorney; that the defendant brought suit on the note, 


and that his attorney, having no knowledge of the facts and 
no instructions as to the defence, suffered judgment to go 
against him ; and that on his return, he found judgment 
signed on the note, which he never knew was in the posses- 
sion of the present defendant. He avers that he was taken 
by surprise, and that the judgment was obtained by fraud 
and concealment. 

* These facts were sworn to by the petitioner, and the jidiige 
thereupon directed an injunction, to stay proceedings on the 
execution, as to the six hundred dollars alleged to have been 
paid to Murray. 

At the succeeding term of the court, the defendant moved. 4. 
the court to dissolve the injunction, on the ground that the plains is is not 
facts and allegations set forth in the plaintiff’s petition, i cor 
order to obtain said injunction, are insufficient in law to ut only his a- 


mt to deliver 

authorise the issuing of said writ. The injunction was it to the maker, 
dissolved, and the plaintiff appealed. woof aS 
The question which this case presents is, therefore, Mout Mithecke 


nara 


of the absence 
petition, they make out such a case as would authorise the the ire oy 


interposition of the court, to stay proceedings on a jig Gin » te 


it would —_— 
obtained under such circumstances. jaa case 


t pie 
If it be true that Reece was not the holder of the note, tained 
that he was the mere agent of the holder, to deliver it to the = in me 


plaintiff; if he knew that a great part of the amount had & pve Brat rhe 


been paid, and that he took advantage of the absence of the Pending an 
plaintiff, to obtain a judgment, it would seem to present a *tonof — 


case of a judgment obtained through fraud, on the part of cba an nue 


the plaintiff, and which might be avoided by direct action of the _ judgment 


‘ 
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Fasrenx Dist. nullity, instituted in the same court which had pronoun uy 


March, 1835-_ it Code of Practice, articles 607 and 613. 





GARLICK Pending an action of nullity, in such a case, the cota i a 
v8. ‘ * . a a 
necce. might, perhaps, be authorised to grant and maintain an 


creditor front 
gaining Shape injunction, to prevent the judgment creditor from 


in pursuance 
thority to iv: of the Code of Practice. 
‘injunetions,con- But this is not an action to annul the first jodguentia on 


sos of the Code the ground of fraud ; but the plaintiff seeks only to obtain 
of Practice, credit for six hundred dollars, paid before suit was brought, 


dite Gin’ a for the purpose of partial relief, leaving the judgment to 


judgment, toob- subsist as to the balance of the note. The suit must be 


tain credit for 
1 cage agen — considered only as an incident to the first, in the relation of 


brought, and for: opposition to its execution, either in whole or in Patt 
paral reich 4 Louisiana Reports, 90 and 293. 
eaving the judg~ Viewing the case in that light, we think the court did not 


ment to subsist 


as tothebalance. etr in refusing to open the first judgment, in order to inquire 


An injunction into the defence of which the defendant might have availed — 


cannot issue to 


stay oe himself, on the trial. It has been repeatedly decided by this 
which w might court, that an injunction cannot issue to stay execution, on 


have been plead srounds which might have been pleaded in defence before . 


ed in defence 


" fore judgment. judgment. 8 N. S..513. 2 La. Reports, 181. 1N.S., 71. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 
reserving, however, to the plaintiff the right, if any he have, 
to proceed by action of nullity. ; 


iage by the any advantage by the alleged fraud, in pursuance of the si 
alleged raud:. general authority to issue injunctions conferred by article 808; 


SEE So 2 















































OF THE STATE OF LOUISIANA. 


: 9 
TILGHMAN vs. LEWIS’S ESTATE. LEWIS'S ESTATE. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


ay Where the plaintiff claims from the executor of his uncle’s estate, a large 
sum for his services as clerk and book-keeper, at a stated annual salary 


££ for the time he served, and thereis no proof of any contract or agreement 
to pay a salary or wages at any particular rate per annum; and where 
eB that assumed by the plaintiff clearly appears by his own interpolation in 
the books of his employer:- Held, that he cannot recover in such a case, 
-having depended on the generosity of his relation for remuneration. 


So, the plaintiff cannot recover as on a quantum meruit, when he sues 
for wages on an agreement for an annual salary. or hire, and when the 
* ; evidence shows he served under no contract, expressed or implied, but 
depended on the beneficence of his employer, who was his relation; and 
when it is also shown he improperly interpolated a feigned contract for 
wages, in the books he was employed to keep. - 


This is an action against the estate of the late Robert. a 
Lewis, to recover the sum of eleven thousand six hundred - * 
and twenty-five dollars, for services rendered, and settled in 
the books of the deceased, in his lifetime, from the 24th 
November, 1824, until the 24th March, 1831, at the rate of 
fifteen hundred dollars per annum; and for like services in 
a running account from the 24th of November, 1831, till 
26th August, 1832. The plaintiff alleges that the testa- 
mentary executor refuses to allow his account, for which he 
prays judgment against the succession. : 

The executor on behalf of the estate, pleaded a general 
denial; and denied specially that his testator owed the 
plaintiff any sum whatever, for services or otherwise, at his 
death. He avers the plaintiff is indebted to the succession 
of which he is executor, in the sum of three hundred and 
fifiy dollars, for which he prays judgment in reconvention. 


a) The evidence showed that the deceased Robert Lewis, done 
on. 14 ‘ 
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Easrzax Dist. q very large business in buying and selling produce, andia 


March, 1835. 
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drayage, and had a-considerable estate in negroes, drayg, 


gl horses, and houses and lots; ‘that the plaintiff was hig ie 


- uRwis"s nezare. nephew and principal clerk, and had been in his employ six: 


~ 


5 


or seven years; and that from the fall of 1830, to the time 
of Lewis’s death, in’ August, 1832, the plaintiff transacted ~ 
most of his business, and was consulted by his employer 
generally, in regard to it. It was also shown that Mr. Lewis 
made provision in his will for his nephew, leaving him a 
legacy of six thousand dollars, which was paid by the heirs, 
It also appeared he received his support from his uncle, and 


‘his pocket money, while he lived with him. 


The books and ledgers of Robert Lewis, which had been — 
kept by the plaintiff, during his employment as clerk, were 
produced in evidence, but “only to show the extent of the labor 
of the plaintiff, and the manner in which he kept them.” On the 
inspection of the books, as offered in evidence, the probate 
judge remarks: “that the entry on which the plaintiff 
relies to establish the greater part of his claim, affords no 
satisfactory evidence of its justness:) 

1. Because the entry, which is stated as follows: “by 
services rendered from the 24th November, 1324, as per agreement, 
at fifteen hundred dollars per year,” is in the handwriting of 
the plaintiff himself. 

2. The place in the book in which this entry has been 
made, clearly shows that it could not have been made at the 
time the allegéd agreement is said to have taken place; 
because no entry was made anterior to 1826, and the one in. 
question, from the place it occupies, could not have been 
made before 1828. 

8. The testimony shows, the books remained in the 
possession of the plaintiff, six or seven days afier his 
employer’s death. 

4. This entry was never seen before this period by a 
former and late clerk, who was well acquainted with the 
books. 

6. There are other suspicious entries under the head of 
plaintiff’s account in the books which he atoms &c. 
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= From all the evidence, the court inferred the plaintiff Easrsax Dust 
pee aelied on the bounty of his deceased relative for compensation v4 
hee * for his services, and that nothing was stipulated by way of 

eG agreement. That his support and the legacy of six thousand ae SSTATE. 
L , dollars left him in the will of his uncle, was to be viewed as 

| 


. in remuneration of his claims. From all these considerations, 

he was entitled to recover nothing, either on an agreement or 

pee _on'a quantum meruit. Judgment was rendered in favor of 
the defendants. The plaintiff appealed. 


_ Preston, for the plaintiff. 

1. The letters of Robert Lewis show that the plaintiff was 
in his employ since 1824, as well as the testimony in the 
case. 

2. The testimony of the witnesses proves that the plaintiff 
if was in the employment of Lewis; and continued so to the 
| time of his death, the 25th August, 1832. 

3. The testimony of these witnesses shows the business of 
Lewis to have been very great and various, and the services 
of plaintiff to have been most important, as his principal clerk 
and agent. 

4, An inferior clerk is shown to have received sixty dollars - 
a-month for his services. The plaintiff is, of course, entitled 
to more. 

5. The executor himself admits, on oath, the plaintiff’s 
services were fairly worth fifty dollars a month. 

6. The legacy to Tilghman was gratuitous; nothing 
shows it to have been remunerative. It does not compensate 
wages. Louisiana Code, 1834. 

7. The defendants received ample compensation for it in 
plaintiff’s not appearing to support the will of Robert Lewis, 


Slidell, contra. 


Mathews, J., delivered the opinion of the court. 

rl 3 This suit was commenced against the executor of the 
ae deceased, but his will having been subsequently annulled, 
3 it was carried on against his heirs, &c. 
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Easrsnx Dist. The plaintiff claims a large sum of money from themon _ 
March, 1885. account of services rendered to the deceased, during several S 
"aainae .* years of his life time, as clerk, &c. Judgment was rendered 
in favor of the defendants in the court below, from which 
the plaintiff appealed. 6 os : 
-The claim is made on a pretended contract for wages, at ~~ 
Where the the rate of fifteen hundred dollars per annum, and the 


— — plaintiff alleges that he rendered services from the year 1824, 
= ~ ae until 25th August, 1832, the time of the death of his 
sum for his se. employer, who was his uncle. The will of the deceased 


vices as clerk ° nS . ‘ . 
and. book-kee, COMtained a clause, by which a legacy amounting to six 


ae fa thousand dollars was given to his nephew, which was paid 
8a. ‘0 ° . ee 
the time he ser. to him by the heirs who attacked the testament, on condition 


acest of cor that he would not aid in supporting it. 


contract or a- ‘The testimony proves the length of time during which the 


ment to oe . ‘ 
Sickeebaerweens petitioner served his uncle as clerk, but there is no proof of 


aur ane, any contract. or agreement to pay wages at any particular 


and where that rate of hire ; that assumed as the basis of the action, being 
assumed by the ‘ ‘ aa 
laintiff, clear- shown clearly to be an interpolation made by the plaintiff in 


+i gare eve the books of his employer, and most probably after the death 


tion in the books of the latter 
of hisemployer: : a: ile’ : : 
Held, that he The only:remaining question in the case is, whether judg- 


Penge > ment ought to have been given in favor of the appellant, ason ~ 


having depended ; : " 
dathe generosity © quantum meruit. In relation to this question the court 
of his relation below considered the evidence offered in the defence, as: 


fe - ; ° : 
tion. Sufficient to establish the fact that he did not serve under any 


So, the plain- contract, either express or implied, and depended entirely on 


tiff cannot reco- : 2 
ver on a guan- the beneficence of his employer to make remuneration for the 


cg services rendered. The testimony of the cause does not- 

_ geson an agree- explicitly prove this fact; but, taken in conjunction with 

ment for an an- P yP Sea : J 

nual salary or the circumstance of the relationship which existed between 
ry Pp 


hire; and when the employer and his servant, and the fact of the latter 


= spd 0 having improperly interpolated a feigned contract for wages, 
- tract, express or in the books by him kept for the former, we are of opinion 


> Emptict!, but de that the Court of Probates did not err in deciding against the 


he eo ig plaintiff’s claim. -It is readily perceived that, according to 
who was his re- the manner in which we have treated this question, it has 
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not been considered that the receipt of the amount of the ae ay 
legacy by the appellant, ought, in any manner, to affect his Preserndicn. Z 
claim for wages; the rejection of it resting exclusively on — Re 
another principle, viz: that he served not for any stipulated — wonrsx. q 

wages, under a contract, either express or implied, but !ation, and when 































depended wholl th ity of hi lati fi a also shown | 
pen wholly. on the generosity of his relation, for he in .. 
recompense. tte com 3 
™ the books he ~ 
as employed to 


It is, therefore, ordered, adjudged and decreed, that the Keep. 
judgment of the Court of Probates be affirmed, with costs. 


“ 


OTT 0S. MORTEE. 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


Where the plaintiff’s counsel employed a person to make a demand on the 
debtor, who presented the account, but did not tell the defendant it was 
his only business or that he came to make a demand: Held, to be 
sufficient, when, from the circumstances attending this fact, the judge 
who tried the case was satisfied the amicable demand was proven. 


This is an action on an account for work and labor, done 
by the plaintiff, in the — of mill-wright, at the rate of 
three dollars per day. “He claims seven hundred and five 
dollars as the amount due to him, with a privilege on a-saw - 
mill, which he built for the defendant. ’ 

The defendant admitted he employed the plaintiff to work 
and superintend the building of a saw mill, but that through 
intemperance and dissipation, he became disqualified to 
render the services he engaged, to the defendant’s damage, 
thirteen hundred dollars, and that he had already paid him 
three hundred and twenty two dollars, which sums he 
demands in reconvention. He further pleaded there was 
no amicable demand made of the account sued oh 
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Eastznn Dist. The plaintiff proved, that his attorney gave the oobi =. ES 


March, 1835. 


—— sued on to the deputy sheriff, and made a verbal request that Be 


— he would make a demand. : The deputy sheriff did so; he 
montse, took the note to defendant’s house, where he frequently 
went. Did not tell the defendant that it was his only 
business, but knows the latter understood it to be a demand. 

The case was submitted to a jury, who returned a verdict 


for the plaintiff of three hundred and fifty dollars. Judgment 


being rendered in conformity to the verdict, the defendant - 


appealed. 


Flower, for the appellant. 


Penn, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant claims a reversal of the judgment rendered o 
in this case, on the ground that the plaintiff failed to prove z 


an amicable demand, and that judgment should have been 

given against him for costs. The evidence, indeed the only 

Where evidence in the cause, shows, that one Kirkland was 
plaintiff’s coun- employed by the plaintiff’s attorney, verbally, to make a 
cee renke demand of the defendant, and that he went out and presented 


pS rong on the the account to the defendant, but did not tell him it was his 
ebtor, who pre- 


sented the ac-.only business. The witness says he knows the defendant — 


t, but did on ; 
wot tell the de- considered it as a demand. This is a question of fact. 


fendant it was 


hile ouly business Whether the presenting of the account, was at the time. 


bad pe agg considered by the defendant as a demand, may depend on 
mand : Held, to Various circumstances. The account was certainly presented 


a sufficient, for some purpose. Of these matters, the courts of the first 


eg ie . instance can better judge than we, from their knowledge of 


‘fact, the indge the characters and habits of witnesses. In this case, the 
ath na court considered the amicable demand sufficiently proved, 
the amicable de- and we see no good reason why its judgment should be 
mand was pro- 


ven. disturbed. 


It is, therefore, ordered, adjudged and decreed, that ‘the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. ee 
HELLUIN, PARISH TREASURER, &C. vs. MAURIN. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAI. DISTRICT. 


: | The parish treasurer, although authorised to receive all moneys due to the 
parish, is not the proper person to sue or be sued, in regard to parish 
claims, 


A judgment rendered in a suit in which the parish treasurer is plaintiff or ¢ 





defendant, (if he be not expressly authorised) will not be res judicata i, 
against or in favor of the parish, in its corporate capacity. : “a 


sri de 


The parish treasurer should be expressly authorised to institute suit, in 
order that the corporation be bound by whatever judgment is rendered 
in the case. Per 


‘The plaintiff, as parish treasurer of the- parish of 
Assumption, instituted suit against the defendant, to recover 
the sum of four hundred and forty dollars, which he 
alleges the latter collected in taxes, on suits due to the 
parish, during the years 1824-5, while he was sheriff of said 
parish. 

The plaintiff alleges the defendant has failed to account 
to him for the taxes for the years before stated, according to a 
‘list made out by the clerk, and put into his hands for 
collection. -He prays judgment for the sum of four hundred 
and forty dollars, and costs. 

The defendant pleaded a general denial. The plaintiff 
proved the demand set forth by him, and had judgment for 
the sum claimed. The defendant appealed. 


A. & J. Seghers, for the plaintiff. 

1. The sheriff is bound to collect and account for the 
taxes, on suits in the District and Parish Courts, in his 
parish, on a certified list being delivered to him by the clerk 
of the court. 2 Moreaw’s Digest, 49; 1 ibid; 627, sec. 4, 
verbo juries. : | 
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2. The plaintiff, as parish treasurer, sues for the sole use 
‘and benefit of the parish, which the law authorises him to, 
do. 2 Moreau’s Digest, 378, sec. 11, verbo sheriff. - 

3. The objection tande to the plaintiff’s want of authority 
to sue, should have been specially pleaded in limine litis, in 


order to put him to the proof of his authority. The general : 


denial does not put his capacity to sue, at issue. 5 Martin, 
N. S., 343. : 


Conrad, for the defendant. 


1. The judgment rendered in this case is not supported by is 


legal evidence. 
2. Parish treasurers have no authority to institute suits for 
the recovery of debts due to-their parishes. They are mere 


officers under the direction of the police juries, who are — 
corporate bodies; and all suits for the benefit of the parish, - 
should be brought in their name. 2 Moreaws Digest, 242, 


sec. 5. Code of Practice, art. 112. | 

3. The law already referred to in the act of 1813, sec. &, 
expressly prescribes the mode of proceeding in a case like 
the present. 

4. The want of right or capacity in the plaintiff to sue ag 
parish treasurer was not required to be specially pleaded. 
4 Martin, N. S., 436. 


Martin, J., delivered the opinion of the court. 


This is an action by the parish treasurer for the parish of 
Assumption, against the defendant, who is sheriff of the same 
parish, to recover from him the amount of certain taxes on 
suits, which the law requires the sheriff to collect and pay 
into the parish treasury. The plaintiff had judgment for the 
sum of four hundred and forty dollars from which the 
defendant appealed. 

In this court the counsel of the defendant contends that 
the act of 1823, section 3, 1 Moreaw’s Digest, 627, which 
imposes this tax, requires, indeed, that the sheriff shall 
collect and pay it into the parish treasury; but the 5th 
section points out the mode of recovery from him, in case of 
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failure to pay, viz: on inotions of the district attorney in any ee = 
court of competent jurisdiction ; and further, that the tax is _——_ 


imposed for the benefit of the parish, which is represented by a 
the police jury, which is a corporation established by law, maven 
and its members are the trustees or directors to manage thé _ The bait 
concerns of the corporation, of which the parish is constituted. though suthori- 
On the other hand, the appellee urges that the summary = Tay 
mode of recovery on motion is only cumulative, and does not a ae ce 


prevent a resort to the ordinary remedy by petition. He also person to sue or 
contends that the plaintiff sues as parish treasurer, and the — —s 


case is the same as if the parish had sued by its treasurer. bee ge 
The office of the parish treasurer, ex vitermini, authorises rendered es 
the incumbent to receive all moneys due to the parish, but it oe which the 


does not necessarily authorise and require him to represent fendant (ithe be 


the parish corporation in court, either as plaintiff or defendant, not expressly au- 


, will 
go as to render a judgment in any suit he may see fit to not be res judi 


institute for money due to the corporation, as res judicata 5 me se 
against it. He ought to be expressly authorised to institute ae inits cor- 
suit, in order that the corporation be bound by whatever *” "The mh 
judgment should be rendered, : agerena 
paroages 

It is, therefore, ordered, adjudged and decreed, that the on that he eo 
judgment of the District Court be annulled, avoided and ponnd by cues 
reversed; and that judgment be entered for the defendant, ©%°" Judgmentis_ 


: ; f : rend in the 
as in case of non-suit, with costs in both courts. case. 
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_ KEENE vs. CLARK’S HEIRS. bie 









APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. — ‘ 


Ee | 


Where the evidence shows that all the land on a certain water course, - 
which a tract, claimed under a Spanish grant is situated, from its source 
to its mouth, has been surveyed by order of the United States, and 
although the tract claimed must have been passed over and embraced in — 
the survey of the entire tract ; yet this does not amount to an evictiowof 
the claimant, so as to authorise him to recover back the purchase money a 
from the vendor. 


The plaintiff alleges, that in 1807, the late Daniel Clark, 
through his agent, R. Relf, sold to him a tract of land | 
situated on the bayou rroyo del Bosque Roxo, or Redwood 
Creek, near Baton Rouge, between the Perdido and Missis. 
sippi rivers, for the sum of ten thousand dollars. That Clark — 
derived the land in question through a grant from ‘the 
Spanish government, after the date of the treaty of San 
Ildefonso, in 1800. That after the cession of this country to 
the United States, by France, in 1803, the former became 
entitled to all the public land thus ceded ; and did, in pursu- 
ance of several acts of congress, take possession of all the 
land, including that sold by Clark to the plaintiff, in that ‘ 
section of the country. That, in consequence of the United | 
States taking the actual possession of this tract, he is entitled . 
to the reimbursement of the purchase money. He prays that — 
the heirs and legal representatives of Daniel Clark be cited 
according to law ; and that he have judgment for the said 
purchase money, interest, damages and costs. 

The agent of the defendants answered and pleaded the 
genetal issue. He admits the sale made by him as agent of. 
Clark, but not that any consideration in money, land or — & 
moveables, was ever paid by the plaintiff. He also avers, } 
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-that the plaintiff acquired a good and valid title to the land, Easrtax, gl 


which if lost, or he is evicted, it is his own fault. 
-. On the trial, the plaintiff offered in evidence, to prove that 
he was evicted from the land purchased by him from the 
defendant’s ancestor, a connected plat of surveys made by 


order of the’ United States government, which showed that 


all the land on Redwood Creek had been surveyed, from its 
head to its-mouth. He inferred from this circumstance, the 
fact, that the United States have taken possession of his 
land, by which he is evicted and entitled to a return of the 
rice. 
' The district judge, on the authority of the case of Bessy vs. 
Pintado, 3 Louisiana Reports, 488, decided against the 
pretensions of the plaintiff, and rendered judgment for the 
defendants, with costs. 
The plaintiff appealed. 


Keene, in propria persona, made the following points : 

1. That the sale of the land, the price of which is now 

claimed, was duly made by the ancestor of the defendants, 
and the sum or price of ten thousand dollars is expressly 
stated in the act of sale, to have been received. This act is 
authentic and makes full proof of all the matters it contains. 
Partida 8, title 18, 1.1. Louisiana Code, article 2231. 
'-2. The government of the United States took possession of 
this land, as being a part of the public domain, and evicted 
therefrom the plaintiff, who bad constructive possession by 
his deed of sale from the defendant’s ancestor. 

$. Eviction is defined to be ‘the loss suffered by the buyer 
of the totality of the thing sold, or of a part thereof, occa- 
sioned by the rights or claims of a third person.” In this 
case, the plaintiff has lost the entire tract or thing sold,:by 
the adverse possession of the United States government. 


- Civil Code, article 50, page 354. 1 Peters, 253. 


-4, Damages and the return of the price are incident to, 
and result as a matter of right, given by law to the party 
evicted. Louisiana Code, article 2482. 6 Martin, N. S., 108. 
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5. The vendor in this case, had no right to make the sale 
he did, when he had no title and was unable to make a hee 
title to the land sold. 8 Martin, N. S., 400. 


L. C. Duncan, for the defendants, placed the defence ag 4 
principles of the case of Bessy vs. Pintado, 3 Louisiang 


Reports, 488, in which it is decided, that the sale of a tract || 


of land, under a Spanish grant, is not void because the 
United States refused to confirm it, nor does that circum 
amount to an eviction. 


2. Neither does the fact that the United States areal * 


' the land in question, amount to an eviction ; Coney 4 


the plaintiff cannot recover. 





Martin, J., delivered the opinion of the court. 

In this case the plaintiff instituted suit against the defend. $s, / 
ants, who are the heirs and legal representatives of the late _ 
Daniel Clark. He claims from them the price of a tract of 
land sold to him by their ancestor, in the year 1807, amounting _ 
to ten thousand dollars, with interest. The title of Clark, 
which he sold to the plaintiff, is alleged to have arisen under 
a grant of the Spanish government, in Louisiana, after the . 
date of the treaty of San Ildefonso, and lying near East 
Baton Rouge, between the Mississippi and the Rio Perdido, 
That the United States, who are the proprietors and owners 
of all the tract of land, of which the premises in contest 
constituted a part, have taken possession of it, in consequence 
of which he is evicted. 

The defendants pleaded the general issue, &c. The 
District Court was of opinion, the plaintiff failed to prove any 
eviction on his part, and gave judgment for the defendants. 
The plaintiff appealed to this court. 

On the argument of the cause, the plaintiff contended, that 
he showed an eviction, from the evidence which established 
the fact, that the whole land along the stream or bayou, on 
which the tract in question ig situated, from its source to its 
mouth, has been surveyed by order of the United States. 
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On a full consideration of the case, this court is of opinion brary 

the district judge did not err in rendering judgment in favor March, 1885. farch, 1885. 

of the defendants. It is true, the surveyors must have —— 

necessarily passed over the land of the plaintiff, in making a cameos, 

survey of the entire tract of land situated on the same ere + sao 

water course. But it does not appear that it was occupied, et Ge es 


or that any person on it was thereby disturbed. __ a ae 
which a_ tract 


The judge of the District Court, in deciding on this.case, 4°", under 2 


refers to the case of Bessy vs. Pintado, 3 Louisiana Reports, 488, Spanish os is 
_ which was that of a tract of land, part of which only had its surge 0 it to its 
been confirmed to the purchaser, who sought an indemni- ™, has been 


fication for the remainder from his vendor. We were of ser 


d al- 

opinion in that case, he could not be relieved, because he had though the tract 

- not shown any eviction. pe ond ne 
The present case differs from that one, in this, that here ver and embra- 
ced in the sur- 

the United States have exercised an act of ownership over a rs of the entire 
yet this 


vast tract of country, some small parts of which, may be i.” dune wekameael 
well supposed to have been lawfully possessed, and even oud bes 


owned, by individuals. This does not appear to amount to a to aonnaee 
him to recover 


an eviction of the title of any of those individuals, much less back the pur- 


an eviction in any particular case. Pre Mowe 


_ It .is, therefore, ordered, adjudged and decreed, that the 
judgment ofthe District Court be affirmed, with costs. 
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MORRISON tS. FRENCH. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


The original holder of a note, who had, with other creditors, executed q 
release of the debtor, under an assignment of his property, for the benefit =| 
of his creditors, is a competent witness to testify in a suit brought against 89 | 
the maker, by another person, who afterwards gets possession of the note, : 

' Where the right to sue is expressly denied to the holder of a promissory 
note, and the evidence does not show he received the note from a person 
authorised to negotiate it, and where it is shown the note was not put in 
circulation at the time a discharge was given by the original holder 
against it, under an assignment of property by the maker: Held, that the 
plaintiff cannot recover, but will be non-suited. 


sii ignites Sa REE ea eo sa 
3 ain 7 13 MOE. du. 


This is an action on a promissory note for eleven hundted 
and twenty-five dollars fifty-six cents, dated at Philadelphia, 
September 6, 1830, executed by the defendant, and payable 
to his order, six months after date. The plaintiff alleges he 
is a resident of the city of New-York, and that the defendant — 
is indebted to him in the amount of the note, for which he- 
prays judgment. 

The defendant admits his signature to the note, but avers, 
the plaintiff is not the true owner of it; and that after 
said note became due, and before its transfer, he made an ~ 
assignment of his property, for the benefit of his creditors, in 
Philadelphia, the 11th of March, 1831, and obtained a 
complete discharge from all his debts; that the note sued on 
was then due, and in the hands of one Jee, to whom he 
- gave it for merchandise, and who, with the other creditors, 
_ gave a full and complete discharge. He pleads the discharge 
in bar, and prays judgment in his favor. 

He propounded the following interrogatories to the 
plaintiff: 

: Are you the bond fide holder of the note in suit ? 

. If so, state from whom, and when you received it, and 
: pees consideration you paid for it ? 
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_$. Did you not know that Edward A. Jee had given a Esstsaw Disr.. 


19 


bee release and discharge to B. F. French, the defendant, for 7 88 
. se said note, before it was transferred to you? 2 — 
a, _ 4, Has not E. A. Jee still an interest in said note: If yea, —_mncu. 
— 3 what is that interest 4 ; a 
= i To the first interrogatory the plaintiff answers in the a 
SE affirmative. ‘ 


2. He says he purchased the note from N. Sylvester, for 
seven hundred dollars in cash, the 15th November, 1833. 

$. He had no knowledge he had given a release and 
discharge of said note, to B. F. French, at any time before 
he purchased it. ; 

Ae 4. He answers in the negative: and that he knew at ‘3 
Bs | the time, he purchased it at considerable risk, as he understood ae 

Mr. French was about leaving Louisiana. 

These answers were read by the plaintiff. 

The defendant proved by the deposition of Jee, the original 
holder of the note, that he (Jee) had an interest in, and was 
the true owner of the note, and that he had signed a release ~ 
and discharge of French, as averred by him in his answer. 
This testimony was. corroborated by other witnesses. The 
release and discharge was also in evidence. The testimony 
of Jee was objected to, on the ground that the witness, from 
his own showing, had a direct interest in the suit. The - 
pr court admitted it, and the plaintiff excepted. 

i The district judge was of opinion that, as the plaintiff’s ’ 
right to the note was questioned and denied, he had shown 
no right to sue on it. Judgment of non-suit was entered. 

- The plaintiff appealed. 


cata 
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Carter, for the plaintiff. 

1. The judgment should be reversed and the plaintiff © 
: reinstated, with judgment in his favor. He was the bond fide 
holder and owner, for a valuable consideration, as is shown 
by his answer, on oath, to the question propounded by his 
adversary. 

2. The testimony of plaintiff, consisting of his answers on 

oath, was not impeached, according to law: only one 
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Eastern. oy witness was offered to contradict it, and he was objected to, 
March, 1835. on the score of interest; and should have been excluded. ~ 





— 3. The defendant must be bound by the answers of the — 
raexca, _ plaintiff, which clearly make out his case, and his rightto __ 


recover. 


Roselius, for the defendant. 


1. The evidence clearly establishes that the plaintit | 


obtained the note long after it became due, and under 
suspicious circumstances. 


2. Jee’s testimony was properly admitted. He had no 
interest in the issue of this cause ; he can, under no circum. —_ 


stances, recover on the note against French; he may havea 
claim against his assignees. 
3.. French could not obtain possession or take up the note, 


because it remained in the possession of the original holder, _ 4 


until the dividends were received of the assignees. 


\ 


Bullard J., delivered the opinion of the court. 


The plaintiff sues on a promissory note, drawn by the 
defendant, to his own order, and endorsed by himself, dated 
September 6, 1830, and payable six months after date. - 

_ The defendant admits his signature, but denies that the 
plaintiff is the true and legal holder of the note; he further 
alleges, that if the nofe does belong to plaintiff, it was 
transferred to him after maturity. Finally, the defendant 

The original pleads a release and discharge executed by one Edward A. 


holder of a note, 


who had, with Jee, who, he avers, was at-that time the holder of the note 
other creditors, 


executed a re- Sued on. The release appears to have been executed by the - 


a creditors of the defendant, at Philadelphia, upon his making 


Senmesget hic-an assignment of his property tothem. There was judgment 


benefit” of his Of non-suit, and the plaintiff appealed. 
creditors, is @  Qvur attention is called to a bill of exceptions taken to the 


competent wit- 
ness to testify it admission of the deposition of Jee, the original holder of the 


a suit brought a- 
faint the maker note in question, and who had executed with the other 


as, oho mags or creditors, the release set up by the defendant. It is contended 
wards gets pos- that he is incompetent, on the ground of interest. We think 


session of the 


note. the court did not err in admitting the deposition. The | 
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" _ewitness could neither gain nor loose by the event of this suit, Eastznx Disr. 
either directly or indirectly. He had no longer an interest css nose = 
in the note, which had been cancelled without being put in _- #UBs0N a 
circulation by him; and the judgment in this case could not rsney erat. be 
either increase or diminish the dividend to which he would gpm “ad 
be entitled, out of the property surrendered. 4 Martin, expresslydenied ~~ 


IPRs 





to the holder of 
bo ™. S., 539. " : e “ “i a promissory a 
7 The evidence in the case has failed to satisfy us, as it did — ps We 
* the court in the first instance, that the plaintiff acquired the show he receiv- 
ed the note from 


note sued on, from a person authorised to negotiate it. In a person author- 
answer to interrogatories, the plaintiff says that he purchased gee wha 


the note from Nathaniel Sylvester, in November, 1833. howe 
‘There is no evidence that Sylvester had any interest in it, or siroulesion atthe 


authority to sell it. It had‘been due more than two years, times discharge 





‘ j > Sa . > wasgiven by 
and the evidence shows that it had not been put in circulation origin a holder . 
‘ 2 7 nst it, under 
at the time the discharge was given. on ouiguesetl of 
property by the ~_ 
ker: Held, 


; ma : 
It is, therefore, ordered, adjudged and decreed, that the that the plain~ 
tiff cannot reco- 


judgment of the District Court be affirmed, with costs. ver, but will be 
non-suited. 


HUDSON vs. PERRY ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, ' 


Where judgement is rendered against a debtor, who is returned not 

. found on a fiert facias and ca. sa., and the bail fails to produce him when 

_ called on, judgment will be rendered against the bail for the amount of the 
- debt, on motion, after giving him ten days notice in writing, and on the 

. exhibition of the returns of not found, on the writs of fieri facias and ca. sa. 
It does not follow, that when the principal debtor leaves the state withou;, 
. * the leave of "a court, the penalty of the bail bond attaches absolutely. 
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~ hearing arguments of counsel, the court was of opinion the 
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The surety has still the right to surrender him, at any time before 
judgment against himself, on the bond. * 


The principal obligations assumed by the surety, are to pay the amount of 
the judgment rendered against the debtor, or to surrender him in 
execution. 


The neglect or refasal of the surety to surrender the debtor in execution, ig 
to be taken as primd facie evidence that the latter has departed from ~ 
state, and the bail bond is thereby become forfeited. 


But the bail or surety has still the right to discharge himself by a surrender 
of the debtor, until final judgment is entered, and the debtor is considered 
in law as in the friendly custody of his surety, who, in case of escape, y 
has at any time a right to arrest him by the aid of legal process. 


The plaintiff obtained a judgment against the defendant, 
Perry for six hundred dollars, with interest and costs. Judg- 
ment was signed 2nd November, 1831. Perry had given 
bail at the commencement of the suit, and the bond was 
transferred, to the plaintiff by the sheriff. 

Two writs of fieri facias were issued on the judgment, upon — 
which the sheriff returned, that: the defendant was not to be 
found in the parish, and that he had called on his bail to 
show property, who failed to do so. 

A ca. sa. issued, upon which the sheriff returned, that 
having made the necessary inquiries to find the defendant, 
he called on his bail to produce him, who failed. This last 4 
writ was returned the 4th April, 1833. i 

On the 6th April, the plaintiff’s attorney gave notice, in 
writing, that at the end of ten days from the service of this 
notice, he should move the court for judgment against the 
persons who signed. as bail, for the amount of the original 
debt, interest and costs. 

The defendants admitted their signatures to the bail bond, — 
and pleaded a general denial. On exhibiting the record of 
the suit and judgment against Perry, with the-several writs 
of fiert facias and ca. sa., and the returns thereon, and after 











proof was insufficient to authorise a recovery. Judgmentof = 








£8 non-suit was rendered against the plaintiff, from -which he Eatszax Dist. mo 


ichemeey for the plaintiff. wet oe 
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Dawis, contra. 


Bullard, J., delivered the opinion of the court. _ 

The appellees in this case became the bail of one-Perry, 
who had been arrested at the suit of Hudson, the appellant. 
Judgment was rendered against Perry, for six hundred 
dollars, and a writ of feri facias which issued thereon, having ~ 
been returned, no property found, a capias ad satisfaciendum a 
was sued out, upon which the sheriff returned, that the Where here. ee 
defendant was not found in the parish, and that he had agninet the debt- 
called on the bail to produce him, which they had failed to OF ee ee : 
do. Upon the exhibition of this proof, the plaintiff moved on a Fes 

d ca. sa., and 
the court for judgment against the bail, after having given the bail failed to 
due notice, in writing, of his intended motion. In answer eet a 
to the motion, the appellees denied all the allegations therein. Sodan 
contained, except that they signed the bond. The court the: bal bail o tes 
being of opinion that the plaintiff had failed to make out his 74°" debt, Pe 
case, gave a judgment of non-suit, and he appealed. ay Psary bn 

It is urged that the plaintiff is not entitled to recover of in its vein , and 
the bail, without proof that the principal had left the state, or 
without leave of the court, according to the conditions of the stp 7a 
bond, and no such proof having been given, the Ipdemans of cias and ca, 6a. 
the District Court is correct. , 

The Code of Practice provides, that “if the surety fails 
to present the person of ‘the debtor, on execution of the 
definitive judgment rendered against him, the plaintiff shall 
be entitled to judgment against such surety for the amount — 
of the judgment rendered against the debtor, by moving for 
it before the court by which it was rendered, after exhibiting 
the act of surety transferred to him by the sheriff, provided |, . sii fl : 
written notice of the intended motion be given to such low, that when 
surety, ten days previous to eet judgment against them.” S ps 


Article 235. 
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Eastern Dist. The record exhibits evidence of all the facts upon which a*) 


March, \835. recovery of the surety is made to depend by the article abo 


nuvsox recited. A demand was made on the sureties to surrender 


v8. 


perry zt az. their principal, on execution of the judgment rendered against ri : 


state without the him. But the defendants contend that something more ig 


leave of. the : : : nti . ° 
somite penal required in order to entitle the plaintiff to recover; that he 


ty of the bail must show that the principal had actually left the state, ag — 


bondattaches ab- d Cae : £ 
solutely. The that is the condition of the bond.. It is true, such is the 


he» gels condition of the bond ; but it does not follow, that even when 


eee, st any the principal leaves the state, without the leave of the court, — s 


time before 


jadgmentagainst the penalty of -the bond attaches absolutely. The surety | 3) . 
— on the has still the right to surrender him at any time before the — ‘ 


The principal judgment is pronounced against himself, on the bond. Code 
I... of Practice 231. All these articles must be taken together * 
ty, aretopaythe in deciding upon’ the liability of the surety. Under the - 


amount of the 


judgment. ren- act of 1805, it was held by this court, that the judgment 


Ther Sttoune creditor could not recover ona bail bond, without proving the 


render him in departure of the principal from the state. 10 Martin, 363. 
execution, 


The neglect DUt the provisions of the act of 1805, regulating the practice 


or refusal of the of the Superior Court were different from those of the Code’ 


der the debtorin of Practice, in this particular.. By that act judgment might 


oaanle pre. be rendered against the bail if it should appear that the: 
= a, condition of the bond had been broken. According to the 
Eine has - do- provisions of the Code of Practice, this court held, in the case 


be from the of Walls vs. Smith, 3 Louisiana Reports, 498, that the prin- 


bail bond is cipal obligations assumed by the surety are to pay the aniount 
thereby become ; ‘ . 
forfeited. of the judgment rendered against the debtor or to surrender 


But the bail or him in execution. 
surety has still 


the right todis- The Code has pointed out what shall be taken as sufficient — 


ag giths evidence of a breach of the conditions of the bond, and has 


of the debtor, made the recovery. of the bail to depend on the exhibition of 
un n = * * . 
ment is entered, such proof. According to our construction of the article first 


a eee recited, the neglect or refusal of the surety to surrender the 


the friendly cus- debtor in execution, is to be taken as prima facie evidence 


~ tody. of his sure- 


_ ty, who in case that he had departed from the state, and the bond has become 
cay akon vase forfeited. The surety still has right to discharge himself, by 
fo arcest him by a surrender of the debtor, until final judgment is entered, and 
process. the debtor is considered in law, as in the friendly custody of. 
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arrest him, by the aid of legal process. In this case, we are 
of opinion that the plaintiff has brought himself within the 
law and is entitled to recover. 


_It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and: reversed, 
and that the plaintiff recover from the defendants Jean 
Baptiste Rills and Frederick A. Davis, the sum of six hundred 


dollars, together with the costs of the suit of Hudson vs. Perry,’ 
and the costs of their motion in the District Court and of this 


‘appeal. . 


GOODALE vs. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


Where the meeting of creditors for the appointment of syndics closed on 


-the 9th of July, and an opposition was filed by a creditor, on the 22d 
of the same month, to the appointment of one of the syndics, and alleging 
various grounds of error in the proceedings: Held, that as ten entire days 
had expired in the interim, after deducting Sundays, the opposition came 
too late. 

It is required of creditors who oppose the appointment of syndics, on the 
‘ground of illegality in the proceedings, to file their opposition within 
ten days next following the appointment, counting from the day the 
proceedings closed before the notary. 

The deliberations of creditors in the appointment of syndics, become 

absolute, without being homologated, after the lapse of ten days from 

that on which the deliberations closed before the eteny, unless set aside 
by.a timely opposition. 
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¥ his. surety, who, in case of escape, has at any time a right to Easter’ Disr, 
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Eastern Dist. If the proceedings of creditors, in the appointment of syndics, are yoid 
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upon their face, they can have no effect, and no formal opposi a is ae 

necessary. Bi a é 
The law does not require that the ten days within which an oppositionty _ 

the appointment of syndics must be filed, should be judicial days. ~ 


This case commenced with the opposition of A. Hodge, jr, 
a mortgage creditor of the insolvent debtor, made to the | 
proceedings had before the notary, in. the appointment of 
syndics.  . fog 4 

The surrender of the insolvent’s property was accepted by 
the judge, on the 3lst May, 1834, and a meeting of the. © 
creditors ordered to be held on the 9th of July following, a 
before a notary public, to deliberate on the affairs of the 
debtor. The proceedings of the creditors, in presenting their — 
claims and voting for syndics, commenced the 3d of July, 
closed the 9th, and were returned into the clerk’s office of the 
Parish Court, on the 15th of the same month. On the 19th — 
of July, A. Fisk, Watt & Co., filed their opposition to the 
proceedings, before the notary; and on the 22d, Andrew 
Hodge, jr. filed his opposition and claimed to be syndic 
jointly, with J. E. Whitall, who had been appointed by the 
meeting. He alleged various defects and objections to the 
proceedings of the creditors, and that he had a majority over 
G. Burke, for syndic, and should be recognised in his stead, 

On the 23d of July, 1831, J. E. Whitall and G. Burke ~ 
presented their petition to the parish judge, alleging they 
were appointed syndics by a majority of the creditors of N. 
Goodale, in number and amount, and prayed to be authorised 
to take possession and sell the ceded property on the terms — 
voted by the creditors, which, on the 23d August following, - 
was ordered accordingly. 

On: the 26th of August, the counsel of A. Hodge, jr. 
filed grounds, and took a rule on the syndics, to show cause 
why the order made on the 23d, should not be set aside, 
on the following grounds: 

1. Because no legal notice was given. 

2. The opposition was not set for trial. 
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‘3. The court was not in session, and no trial could be had ©4#renw Drsr. 


but by consent. 

4, The proceedings of the creditors are illegal and void 
upon their face. 

The parish judge, after hearing the arguments of counsel, 


- discharged the rule, and the opposition was dismissed, as not 


having been filed in time. From this judgment the opponent 
appealed. 


Strawbridge & Slidell, for the syndics. - 


Peirce, for the appellant, contended that the court was 
required to pronounce a judgment on motions to homologate 
the nomination of syndics. Code of Practice, article 755. 

2. All judgments must be entered on the minutes of the 
court. In this case there is no judgment homologating the 


- appointment of syndics. Code of Practice, 543, 544. 


3. The party has a right to make his opposition, although 
the legal delay has expired, and until homologation is 
pronounced. Curia Philippica, p. 150. 

4, The opposition in this case was, therefore, filed in time, 


even if ten days had elapsed since the close of the proceedings , 


before the notary. 
5. The homologation of the vesicle did not take effect 


- by the mere lapse of time, but only from judgment pronounced, 


as the action and consideration of the court thereon was 
required. 


6. The days on which courts are not to be held, cannot | 


be counted as judicial days. Code of Practice, $18. 


Martin, J., delivered the opinion of the court. 


This case comes before us on the appeal of Andrew 
Hodge, jr., an opposing creditor, from the order of the parish 


_ judge, homologating the proceedings of the creditors of the 


insolvent, before the notary, in the appointment of syndics. 
He opposed the proceedings and the appointment of syndics 


_ on various grounds, and urges in this court that the homolo- 


gation was untimely, and therefore illegal, and should be set 
aside. 
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Eastern Dist. .1. The counsel for the appellant contended that~ 


March, 1835-- opposition was filed in due time, and should have ben 


ee 6~—soKeceived. ! 
baa aa 2. That the proceedings appointing syndics must he 
cling of — ~ homologated i in open court, and does not become definitive “2 
dios fo the *P and complete by the mere lapse of time. 
nfescosed on $. That the proceedings before the notary are void on the 
and an o re face of them. 
tion was fic}, 4. That all judgments must be entered on the minutes of 
22d of the same the court. 


month, to the ap- 
pointmentof one -§. That the days on which there is no court, are not tite 





and alleging ve reckoned as part of the time within which the oppo ofa 

rious grounds of creditor is to be filed. | 
di at t iti 

meme : Eis, 6. That the opposition was in time, as no judgment of 


days had expired homologation had been pronounced, and an opposition had 


pustaeteoten been made within the ten days, and had not yet been acted 


Sundays, the op- on. 


ae “The meeting of the creditors for the appointment of 


of te’ syndics was closed the 9th of July, and the opposition Was 


oppose the ap- filed on the 22d of the same month: between these two 
pointment of 
syndies, on the periods, twelve days intervened: deducting two days for 


eaity in a mt Sundays (more could not have elapsed) and ten entire days 


ceedings, to file 
Rote Ssecien expired in the interim. The opposition was, therefore, filed 


within ten days after the expiration of ten days allowed by law. 


9 ie sae I. The 18th section of the insolvent law of 1817, ; 


gro, — 2 Moreaw’s Digest, 429, requires creditors who deem it 
ceedings closed necessary to oppose the appointment of syndics on the ground 


before the nota- illegality in the proceedings, to file their opposition within —_ 


ry: 
deussterstuors ten days next following the appointment. It is, therefore, 


in e Sree clear, that the opposition filed in this case, came too late. 
ics 
sae ny II. The 17th section of the above act provides that it shall 


a <2 no longer be necessary to have the deliberations of the cre- 


ae s ae « ditors in the appointment of syndics homologated. _ From this 
that +n which provision it clearly results that the appointment of syndics 
the deliberations by the creditors becomes absolute, after. the lapse of ten days 


notary ,unlessset from the day on which their deliberations are closed, unless 
aside by a time- ce . wee ‘ : 
ly opposition. it is set aside by the timely opposition of a creditor, which. 
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must be filed within the ten days allowed after the meeting Essrsnx Dasx. 


of the creditors is closed. he cs 

III. If the proceedings of the oniiitets be void on the —— 
face of them they cannot have any effect, and the rejection ee meiiee. 
of the opposition of the appellant will not render them legal . eer get poe 
and binding. ors: in the ap-— 

IV. As regards the entry of judgment, it follows from ee ee 
what has been already said, that if no judgement of sang 
homologation is required since the promulgation of thé effect; and no 
Code of Practice, consequently in the present case none was a. 
rendered or required to be rendered. Hence no judgment of 
homologation could be entered on the minutes of the court. — 

V. The insolvent act of 1817, already referred to, does not — ie St 
require that the ten days, within which the opposition should — days, 
be filed, must be judicial days. But in this case it is not coveulnonteine 
alleged, nor is it shown that the opposing creditor had not pratense oe 
ten judicial days within which to make his opposition. The filed, should be 
record shows that the court was sitting, after the proceedings _ 
before the notary were closed, and before and after the day 


on which the opposition was filed. The presumption, 


therefore, is strong that the July term of the court did not 


close until after the opposition was filed. 
VI. The fact that the timely opposition had been made by 
another creditor, did not authorise the filing of the opposition 
of the appellant after the expiration of the legal delay. ‘3 
Neither of the applications could have been followed by a 


‘judgment of homologation, because none was necessary, If 


an opposition made in due time appears groundless, the 
judgment is, that it be rejected, not that the appointment 
of the syndics be homologated. If it is shown that the 
opposition is well founded, judgment must be rendered 
setting the appointment aside. Both these judgments must 
be pronounced on timely oppositions. It is true that when the — 
neglect or omission to make an opposition or an application, 
brings with it_as a consequence, some act of the court, or 
the party ; as a judgment by default, or the like; the party 


may avert this consequence before the act be done. But in 


this case the law required the application to be made within 
ee 
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Eusrzan Dist. a given diasy; and the consequence of neglect is the rejection: ) 
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March, 1835 of the application ;. the delay i is fatal. he ea 
PRITCHARD gous 
oat It is, therefore, ordered, adjudged and decreed, sha the 


CITIEENS’ BANK. tudgment of the Parish Court be affirmed, with costs. - © 


/ 


PRITCHARD ET UX. VS. CITIZENS’ BANK. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


When parties to a marriage contract do not stipulate and fix their rights 
by a matrimonial convention, they are considered as having left those; 
rights to be regulated by such laws as miay be enacted from time to time 
during the continuance of the marriage: Held, also, that laws authorising 
the alienation of the dotal property of the wife, and giving her power to — 
mortgage her property and bind herself in solido with her husband, are 
constitutional, and may be applied to marriages or marriage cone 





. entered into previously to their passage. 


Parties having married in another state, and removing to this, their rights, 
concerning any property they may afterwards acquire, are to be governed ‘ 
and regulated by the law of their domicil. 


So, as to the rights of either spouse, in the succession of the other, they 
: will be tested, not by the law in force at the time of the marriage, but by 
that existing at the time the succession is opened. 


The legislature has the power to remove or modify the legal capacities of 

minors or married women, as may be deemed expedient. Incapacities 

‘and disabilities are creatures of the law, and may at any time be removed 
or modified by it eadem modo. 


This is an action to require the Citizens’ Bank, in New- 
Orleans, to receive~certain dotal property on mortgage for 
bank stock, subscribed by the plaintiffs in said bank. 
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The plaintiffs allege they subscribed in the name of Mary 
Ross Pritchard, for seven hundred and fifty shares of stock, 


_and in due time tendered to the directors of the Citizens’ 


Bank, a certain lot of ground with eleven dwellings and two 
other houses, and their appurtenances thereon, to be: mort- 





431 4 
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gaged as a security for their stock, in pursuance of the ~ 


provisions of the bank charter. They allege that this 
property belongs to the wife, in her own right, and was 
constituted dotal property in the marriage contract between 


them ; and that it is sufficient in value to secure said stock. 


They further show, that the directors refuse to receive it on 
mortgage, alleging that this lot is dotal property and cannot 
be legally mortgaged or alienated. ‘Now, your petitioners 
charge, that by a law of the state, approved the 5th of 
February, 1829 ; and by the 25th section of the charter of 
said bank, all legal impediments to mortgaging said property 
have been removed.” 

The bank, by its counsel, answered, “that the property 
proposed to be mortgaged, being dotal, cannot legally be 
mortgaged or alienated ; that the law of the state on which 
the plaintiffs rest their right to mortgage this property, is 
unconstitutional, inasmuch as it impairs the obligations and 
privileges resulting from the marriage contract previously 
entered into between the petitioners ; and, further, that the 
25th section of the bank charter is not applicable to marriage 
contracts made before the date of the charter.” 

Upon these pleadings and issues the parties went to trial. 

The marriage contract between the plaintiffs is in evidence. 
It is dated June 6th, 1818, and constitutes the wife’s interest 
in the property now in question, as dower. 

On the 5th of February, 1829, the legislature passed an 


act “empowering the petitioners to dispose of this lot by deed 


of sale, or otherwise.” The Citizens’ Bank charter is dated 
April 1st, 1833, the 25th section of which, provides, “ that in 
all contracts or mortgages entered into, with the corporation, 
if the person be married, it shall be lawful for the wife to 
join in the said contract or mortgage, and bind herself 
conjointly and in solido, with her husband, and to renounce, 
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dotal as of any kind or nature whatsoever.” 
The district judge considering the property in quiet 
dotal, and in constituting it as such, the parties intended to 


crane? ANE, subject themselves’ and the property to the disabilities which 





the law then attached to them and it. But the removal of 


‘of those disabilities does not impair the contract between 


them or retroact on their rights. Regarding the right and 
power of the legislature to pass the act of 1829 and the 


provision in the bank charter in 1833, under the constitution _ . : 


of the state, there does not seem to be any conflict or opposition 
between them. Judgment was rendered for the plaianiy 
and the defendants appealed. 


Eustis, for the plaintiffs. 
Soulé and Morphy, for the defendants. 


Martin, J., delivered the opinion of the court. 


This is an action to compel the Citizens’ Bank to receivea. 
certain lot of ground with the buildings thereon, part of the 


dotal property of the wife of the plaintiff, as security for - 


seven hundred and fifty shares of stock, subscribed by the. 
plaintiff and wife in said bank, according to the terms of its « 
charter. The bank refused to receive the property, on the 
ground that it being the dot-of his wife, was not susceptible 
of mortgage. From a decree rendered in favor of the. 
plaintiffs, the bank has appealed to this court. 
The counsel for the plaintiffs in support of their demand, 
relies on a private act of the legislature, passed for the special 
benefit of his clients, approved the 5th of February, 1829, 
(Session Acts of 1829, page 136,) by which R. O. Pritchard 
and Mary Ross Pritchard his wife “are authorised and 
empowered to dispose of by deed of sale or otherwise,” the houses 
and. lot now in question, “any law to the contrary notwith- 
standing;” and he also relies on the 25th section of the 
charter of said bank, which authorises married women to bind 


themselves in solido with their husbands and mortgage their 


dotal and other property to the bank. 
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‘section of the bank charter alluded to, so far as they are convention, they 


sought to be applied to the case before us, are the only points Scsiae loka : 
". presented for the consideration of the court. : po The 4 


' removed. from the state of Virginia, in which they were %44 with her 


either spouse in the succession of the other, they will be Partieshaving 
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Qn the other hand the counsel for the bank contend, that Essreax Dist. 
the’ constitution forbids the application of these acts, to the “Mar 1885. 
case of the plaintiffs, who were married in 1818, anterior to — 
their enactment; and because by the marriage contract 


an eh 
between them, this property is declared to be dotal, and as “Wan? BANE 
such was inalienable by the existing laws, except in certain to a mareieg? 
cases, none of which are pretended to be like the present one. pr pay 


“The constitutionality ef the private act and the 25th their rights by 


When the parties to a marriage contract do not choose to such lawsas may 
® eas . ‘ ° be enfteted from 
stipulate and fix their rights by a matrimonial convention, time totime, du- 


they are considered as having left or wished those rights to Tins ‘he continu- 


be regulated by the law of the land. They are not, however, riage: Held, also 
; fa . that laws author- 
to be governed by the laws which are in existence at the ising the aliena- 


place and at the time of their union, but by such laws for the copay ae 


time being, as may be in force during its whole continuance. — giving 
This court has decided and held in.the case of Saul vs. mortgage her 


His Oreditors, 5 Martin, N. S. 569, that the parties having Pres”? ,a¢ 44 


e husband, are 
married, to the state of Louisiana, their rights concerning unegostitutional, 
any property afterwards acquired, are to be regulated by the plied to marrine 
law of the place to which they had removed. So future 8° °° marriage 
z I f contracts, enter- 
rights accruing thereafter are tested by the laws which are edintoprevious- 


in force at the period when they accrue; as to the rights of ~B — 


tested not by the law that was in force at the time of the ther smte acl 


H ; oie removing to this, 
marriage, but at the time the succession is opened. their rights com- 


It is said the private act and the provision in the bank cerning any pro- 
charter relied on, impose the obligation (or create the right, readin 4 rs 
which is the same thing) resulting from the contract of pomsatandh 
marriage, inasmuch as they put the wife in duriori casu by SS 
depriving her of the security which she had under the micil. 
marriage, for her dotal property, by protecting it from waste rights of ‘either 
through the influence of the husband and the too great spouse in the 


confidence of the wife. a 


¥ 





. 134 


Eastern Dist. 
March, 1835. 


PRITCHATD 
ET Ux 
v8. 
CITIZENS’ BANK. 
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other, they will 
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the law in force 
. the time of 
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but by that exist- 
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the succession is 
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The legisla- 
ture has the 
power to remove 
or modify the 
legal _incapaci- 
ties of minors 
and married wo- 
men, as ma 
deemed expedi- 
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~ It is true the incapacities under which the law plates - 
minors and married women are all intended for the benefit of 
those persons ; but as time and circumstances occasi : 
render these incapacities injurious to them, it is in the power _ 
of the legislature to remove or modify the disabilities under _ 
which they labor. oe 

When the United States took possession of this country — 
the laws of Spain protracted the period of minority until the 
expiration of the twenty-fifth year. The legislature of the 
territory modified this provision of the Spanish law, and 
provided that minority should cease at the age of twenty-one _ 
years. No injury ensued in regard to those persons then 
between the ages of twenty-one and twenty-five years, yet 
their capacity and power were enlarged and encreased, and 
it is probable some of them may have made an indiscreet use” 
of the faculty given them to dispose of their property and to — 
manage their affairs themselves. This misfortune, if it were 
such, was no doubt more than compensated by the ability of 
the majority of them to exert their industry and acquire 
wealth and experience in business. Weare nevertopresume __ 
that the legislature acts in any case or passes any law without 
proper consideration or deliberation. Circumstances may 
have rendered it expedient that the plaintiffs should be 
enabled to dispose of a lot of ground such as the present, 
which was part of the dowry. The interest of the parties 
required it ; the vigor of mind and discretion of the wifeand —f 
her prudence, most likely justified the interference of the 
law-making power. 

The extension of the commerce of the state, calling foran 
increase of banking capital, the general assembly deemed-it 
proper to facilitate it by removing some of the incapacities 
under which married women labored in regard to certain — 
rights and contracts and the inalienability of the dowry. It ~ 
is not unlikely that some injury may result by the removal 
of these disabilities, but the legislature supposed more good 
would be attained and that injuries springing from these 
acts would be more than-compensated by the attainment. of | 
the objects it had in view. : 
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that Page is not, and was not at the time of the attachment, 
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“e'Neither the special act, nor the provisions of the bank asm . ¥ 


charter authorise the alienation of any property without the. 
consent of all the parties interested and concerned. They 7*s™4# 
neither violate nor impair any right or obligation; and neither rac xr ax. 

' places any of the parties in duriori casu. Incapacities and pl _— 
_ disabilities are all creatures of the law, and-may at any time, tiesare creatures 


be removed or modified by it, eadem modo. edn n pane fee 


| Kodiied by 
It is, therefore, ordered; adjudged and decreed, that the nani ia 


judgment of the District Court be affirmed, with costs. 





THAYER US. PAGE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where claimants are in possession of property attached, it lies on the 
attaching creditor to show title in the defendant. 

Where the whole matter is left to the jury, who, under instructions from 
the court, of which the adverse party did not complain, find a verdict 
against them, and where even the evidence leaves the case doubtful, the 
verdict will not be disturbed. 


~ This is an action to'recover from Page, as endorser of a 
promissory note, the sum of one thousand nine hundred and 
thirty-nine dollars forty-four cents. The plaintiff alleged 
that the defendant was an absentee, but had property in the 
state, and was part owner of the steam-boat Baltic, which he 
caused to be attached, in the hands of the other owners, who 


“claim the entire ownership of the boat. 


R. Miller and others, residing in Pittsburg, Strader & Co. 
and Baird & Baldwin, residing in Louisville; Kentucky, 
intervened and claimed the Baltic as their property, alleging 
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Easterx Drst. a part owner of said boat. They pray to be decreed the a 


March, 185. true owners, and for judgment against the plaintiff for e 
taaxer damages and costs. ‘The counsel appointed to represent the a 
pack rar, absent defendant pleaded a general denial. ne A ‘ 


The plaintiff proved his claim against the- defe 
Page. To prove the interest of the latter in the scout oo 
Baltic, he gave in evidence the enrolment of the boat onthe. —_ | 
14th of February, 1833, at Louisville, Kentucky, by whichit |. . 
appeared Haines & Geddes, of New-Orleans, were pat = {_ 
owners, and that Baird & Baldwin were not named. ae 

Two letters of Page, the defendant, to Haines & Geddes, 
written from Louisville, in January, 1833, giving a long state. 
ment of his pecuniary affairs, were also in evidence to prove » 

" his interest in the steam-boat. He remarks, that he “ must 

protect-a bill of J. B. Page, for four thousand four hundred ~ 
and fifty dollars. Now, to do this, I have got a regular 
transfer of one-fifth of the steam-boat Baltic, made out at 
the custom-house, this day, to you, by Baird & Baldwin, 
(I think I told Mr. Geddes, that I was one-fifth owner, but 
that it was in Baird & Baldwin’s name,) which bill of sale 
and transfer I now send to you and wish you to enclose to © 
me two bills of exchange, one for two thousand, and one for 
two thousand five hundred dollars, drawn on Haines & 
Geddes, by John Geddes, both to the order of Dearborn & Co. — 
I do not wish you to think that I wish you to become the 
purchaser of one-fifth of the Baltic. only want to keep things 
snug between us, and safeunder all circumstances, and am 
taking this course to save John’s bill. The Baltic leaves this 
for New-Orleans, in the early part of next month; whenyou =|, 
see her, you will not be ashamed to be called an owner. She =} 
is a very fine boat and worth twenty-eight or thirty thousand = | 
dollars.” at: 

On the 15th February, 1833, Page writes as follows,to _—_‘| 

- Haines & Geddes: ‘Baird & Baldwin will be sustained | 

and go on with their business. I do not know how soon I — 
may come to an arrangement with the bank, but not until] 
know the extent of my losses and not until I am out of 
responsibilities. The Baltic goes down with a full cargo’ |) 


ee ee 
—e 
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and her papers making you one-fifth owner. 1 hope you have — 


._ gent me the two bills for two thousand, and two thousand five “> _ 


hundred dollars, to enable me to pay A. W. & Co’s bill. It —* 
is not due until March,” &c. PAGE ET AL, 
The intervenors offered evidence to show the title of the 
poat was in them at the time of the seizure. 
The cause was submitted toa jury. The court instructed 
them, that if they believed Page was the real owner of- any 
portion of the steam-boat Baltic at the period of seizure 
under the attachment, their verdict ought to accord with 
that belief. . ‘ 
The jury returned a verdict for the intervenors. Judg- 
ment was rendered declaring the intervenors to be the true 
owners of the steam-boat Baltic. The plaintiff, after an 
unsuccessful attempt to obtain a new trial, appealed: 


Worthington, for the plaintiff. 


Preston, contra. - 


Bullard, J., delivered the opinion 6f the court. 


The plaintiff having sued S. K. Page, an absentee, caused Where claim- 
an attachment to be levied on the steam-boat Baltic, as the session of bro. 
property of his debtor. Miller and others intervened and Poy attached, 


claimed the steam-boat as their sole property and prayed for taching creditor 
its release. The case, as between the attaching creditor and By ti ™ 
the claimants, was tried by a jury, and judgment being 
rendered in their favor, the plaintiff appealed. 
There is no evidence to show that Page was ever in 
possession of the boat or exercised any control over it as owner 
or part owner. But it is contended by the appellant, that 
the share which appears in the enrolment of the boat, as the 


property of Haines and Geddes, belonged in fact to Page, and 


- was held by them for Page, under a transfer from Baird & | Where the 


whole matter is 


Baldwin. It seems probable, that Page was desirous of left to the jury, 


procuring from Baird & Baldwin, a transfer of a part of their 2a are a 


interest in the boat to Haines & Geddes, with a view of the court of 
ae iss sisi _ Which the ad- 
procuring a credit with that house. But.it is expressly shown verse party did 
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Eastzxx Dist. that they declined to accept such a sale and transfer. Whether 
ee Page was really interested in the boat, and his interest ec 
—"  wnder the name of Baird & Baldwin, is left perhaps doubtf 
rrrnoxzt ux. But the whole matter was left to the jury, who under instr 
lai . 
not complain, tions from the court, of which the appellants do not complain, 
gainst them, and found for the claimants, and their verdict is not so clearly 
ene eae contrary to the evidence as to authorise us in disturbing it, 
the case doubt- 


ful, the verdict : “ole 
will mat be dis It is, therefore, ordered, adjudged and decreed, theta | ; 


judgment of the District Court be affirmed, with costs, 


138 





SLOO & BYRNE vs. SAME. * 


ss 


Bullard, J., delivered the opinion of the court, 
This case cannot be distinguished from the pire 
one of Thayer vs. the same parties, ante 135. The evidence — 
in relation to the title of the claimants, is the same, and — 2 
a similar judgment was rendered below. . 


brags Dae 7s 


It is, therefore, ordered, adjudged and deexted, that th! 
judgment of the Distiict Court be affirmed, with costs. © 


ees ae 





MAILLAN U8. PERRON ET UX. 


APPEAL FROM THE. COURT OF THE FOURTH JUDICIAL DISTRICT, THE ay 
JUDGE THEREOF PRESIDING. a 





et MER dae ie’ 


Where the transferor of a mortgage by private act, afterwards goes before 
a notary public and two witnesses, with a copy of the act of transfer and 
acknowledges that the act of which that is a copy was his proper act, 
with his signature affixed to the original : Held, that on presenting this 
instrument, together with a copy of the act of mortgage, the transferee 
is entitled to an order of seizure and sale. 
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‘Where the tenor of the private act is specially set out in the recognitive EasTEny Disr. 


~ et, the production of the primordial title is dispensed with. March, 1835. a 
< Where a mortgage debtor offers certain receipts as evidence of payments ae “4 


- made to the assignor of the mortgage, but which bear date more than a PERRONETUX, _ q 
“year before any payments were due; and he is interrogated on oath by ies 
the transferee of the mortgage, to say whether the receipts were not given = 
‘for money won at play and gambling; and if not, what was the 
-eonsideration: Held, that the party’cannot be dispensed by the court 
from answering; and that the character of the receipts and the circum- ag 
stances undet which they were given should be inquired into. ~ 


This suit comes up on an injunction. Perron and wife a 
are the transferees of a mortgage by act under private ea 
signature, which Jean Maillan gave on a tract of land in 
West Baton Rouge, to secure the payment of the balance of 
the purchase money to J. B. Guidry, his vendor. The act 
of sale and mortgage is dated the 22d November, 1830. .On 





Ben | the 25th October, 1831, Guidry transferred the debt and 
po y mortgage on Maillan to Perron and wife, by private act, 
54 executed double, and recorded in the parish judge’s office in 
1 West Baton Rouge. The parties took an authentic copy, | 
= and went ‘before a notary public: and two witnesses, and on 


the back of it, the transferor acknowledged the original act 
_ under private signature, of which that was a copy, to be his 
act, with his proper signature affixed. 

Upon this act of transfer, and a copy of the mortgage, 
Perron and wife, as transferees of Guidry, obtained an order 
of seizure and sale against the land, for eight hundred dollars, 
the price due: 

Maillan obtained an injunction staying the sale. He 
alleges. the transfer of the mortgage is fraudulent and 

- ‘collusive; that he has more than paid the balance, which 
; was eight hundred dollars, due in all the month of March, 
4 1832, as appears by four receipts of Guidry, dated the 9th 
| .and one the 10th of February, 1832. 

“ The receipts are four in number and express on the face ; 
of them, to be for payments made on account of the land in 
question, but bear date more than a year before any payment 
was due. They are endorséd, recorded in the parish judge’s 
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_and void. They pray that the injunction be apts ve a 


- order of seizure and sale was improvidently granted. Judg- 
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office the 25th April, 1832, seven days after the ¢ ordé 
seizure and sale was obtained. 

Perron and wife, in answer to the injunction, ples % 
general denial, and that the receipts set up as evidensouaiill 
payments to their transferor are not binding on them, and 
that they were obtained through fraud, error and deceit, on 
the part of said Maillan; and they were given for gambling 
and at gambling, and without consideration, and are null 


damages, expenses and costs. 

In a supplemental answer, the defendants propounded : 
interrogatories to Maillan : es 

1. “Is or not the consideration of the receipts annexed _ 4 
to - petition, for money won at play or gambling?” | 4 

. “If not, state what was the consideration of said 
amine - 4 

These interrogatories were ordered to be answered, on oath, 
in open court, on a day fixed. 

The plaintiff objected to answering, on the ground that : 
the interrogatories were irrelevant to the issue ; whereupon, 
the court ordered that they be set aside and the Plaintiff 
dispensed from answering. ra 

. On the trial, the district judge decided, that as no authentic 
evidence of the transfer of the mortgage was exhibited; the _ 








ia 


ment, perpetuating the injunction, was rendered, from which; | 
after an unsuccessful attempt to obtain a new trial, the 
defendants in injunction appealed. 
Hiriart and Ogden, for the plaintiff. : 
Labauve, for the defendants. * 





i. The judgment of the District Court is erroneous; the 
injunction was maintained on a ground not at issue. . 
2. The granting of the injunction was entirely predicated 
on the plea and ground of payment, and not on the irregu- __ 
larity of the order of seizure and sale, if any there was; | 
which payment said Maillan failed to establish in a satise - | 
factory manner, so as to affect Perron and wife. 
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8. The court’ below erred in rejecting the interrogatories Eastsnx ay 
propounded to Maillan. Receipts can have no more force in tre: 
law for gambling Senate than notes for the same ™“4#LA" _ 
consideration. PERRON ET UX, 

4, Thecourt “ot properly rejected the testimony offered 
to prove B. Guidry’s signature, when the mrbeckibing 
witnesses were in the neighboring parish. 
5. This court should reverse the judgment below, dintales 
the injunction with the general damages, and special 
damages proved. , ; 


Bullard, J., delivered the opinion of the court. 


The defendants and appellants, show for-errors in the 
judgment and proceedings in this case; Ist. That the 
_ injunction was sustained on a ground not at issue, it being 
Where the 
‘granted on the allegation of payments made on account of the transferor of a- 
debt, and not of any irregularity or want of sufficient evidence Mr rial A 
before the judge in chambers, where the order of seizure was pig goes be- 


granted; and 2d. That the court erred in rejecting certain public and two 
interrogatories propounded to the plaintiff, relative to the ign 


consideration for which certain receipts were given. pre Maes an 
cKnOW- 
I. The original transfer of the mortgage to the- present ledges that the 


plaintiff, appears to have been by act under private signature. wis dia tes 


The transferor afterwards went before a notary public and his, proper, act, 
two witnesses, with a copy of the act of transfer and acknow- tare affixed to 


ledged, that the act of which that was a copy, was his %j Held, on 


resenting this 
proper act, and that his signature is affixed to the original.’ ?* : = 


On presenting this instrument, together with a copy of the gether vith aco- 


act of mortgage, the order of seizure was issued by the judge mor - “ 


eree is en- 
inchambers. We are of opinion that this instrument furnishes titled to an.dider 


authentic evidence of the transfer, without any proof of the of _ ie and 
act sous seing privé. The tenor of that act is set forth; and Whee the te- 
according to article 2251 of the Code, the production of the or of the pri- 

vate act is speci- 
primordial title is dispensed with, whenever the recognitive ally: set out in 
act specially sets forth its tenor. The effect of the transfer - oo eae 
to a third person as it relates to the rights of the debtor, is a ‘i of the prim- 


. os : ‘ eC ordial title is 
distinct question which does not arise in this case. dispensed with. 
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‘Eastany Dist. [J], The defendants in their answer allege that certain 
a — receipts, given by their assignor, purporting to be for 
‘ eeeae paid on account of the debt in question, were obtained through 
PERRON ET UX. fraud, error and deceit, and that they were given for gambling 
Whereamor and at gambling. At the time the receipts bear date, no 
fers certain re- part of the debt in question was due. They are dated 


ceipts as evi- 





dence of pay- February 9th and 10th, 1831, and the second payment fell 
due in all the month of March, 1832, and the amount > 


ments made to 

the assignor of | 

~ the mortgage, overruns that instalment... The court at first ruled the 
but which bear 

date more thana plaintiff to answer on oath, whether the consideration of the 


ce cot receipts ‘was hot for money won at play and gambling, and 


due, and he is jf not what was the consideration ; but afterwards, on motion | 


sohiy otmee- of ‘the plaintiff, rescinded the onder and dispensed with his 
ferree 7 -_ 


y answers. To this, defendants excepted. We think the. 
ror a hay the re. 
ceipts were. 


won at play and 


gambling ; and They all bear date more than a year before any part of the — 


so money secured by the mortgage was due, and if founded on 


tion : Held, that a gambling consideration, it is at least doubtful whether the | 


the cannot 


be dispensed by law will lend its aid to render them available to the holder, 


the court from 
answering ; and 
that the charac- 
ter of the re- 


either by direct action or by way of exception. 


¥y 


ceipts, and the It-is, therefore, ordered, adjudged and decreed, that the — 


circumstances 
under whi 


ch judgment of the District Court be annulled and reversed 


they were wagiven and it is further ordered, that the case be remanded for . 


should be inqui- 
redinto.  & new trial, with directions to the court to require the 


answers on oath of the plaintiff, to the interrogatories 


annexed to the defendants’ answer, and that the plaintiff pay . : < 


the costs of the appeal. 





court erred in declining to inquire into the character of those 
given for money receipts and under what circumstances they were given, 
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SLOCOMB vs. BREEDLOVE ET AL. ee 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


4 i ' _ Slaves inherited by the wife, in Mississippi, where the common law 
oe prevails, and according to the principles of which they become the 
ae property of the husband, are liable for his debts, when brought into this 
state, and may be attached and sold to satisfy his debts due here. 
The attaching creditor, in order to repel the claim of an intervening party, 
is not bound to show that the property attaehed belongs to his debtor, 
It is sufficient to show that it does not belong to the claimants. 


This is an action upon a judgment rendered in the state of 
Mississippi, against A. W. Breedlove and one Greenleaf, 
jointly and severally, for one thousand three hundred and 
thirty-nine dollars sixty-two cents, exclusive of interest and 
costs, in favor of the present plaintiff. Suit, by attachment, 
was commenced on said judgment in the First District, Court 
of Louisiana, against certain slaves alleged to be the property 
of A. W. Breedlove, who is a resident of Texas. 

The counsel for Breedlove pleaded the general issue; and 

' . denied specially that he was the owner of the slaves named 
in the attachment. 
4 Susan W. Breedlove, wife of the defendant, intervened and 
claimed the slaves in question as her own property. She 
alleges they were decreed to her by a court in Misstssippi, in 
call 1833, and sent down to New-Orleans, consigned to J. W. 
a | Breedlove, to be sent to her at Brazoria, in Texas ; and that 
- they were attached in this suit, on their passage hither. She 
alleges these slaves were never in the possession of her 
husband, and that he has no claim to them. 

Upon these issues, the parties went to trial, The evidence ~ 
establishes that the intervenor is one of the heirs of John 
Clark, who was interested in some lands in Concordia. On 
the 28th November, 1828, the intervenor and lier husband 

sold this land to Elijah L. Clark, for eight hundred dollars, 


oe fi 
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Eastzan Dist. int notes, which were loaned to Mrs. Margaret Clark, mother — 
March, 1835. 


in this case were sold to Newell, and stand in his name who 
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of the intervenor. Margaret Clark died in 1829, leaving ag 
part of her estate, the slaves in question. At the probate ee 
sale of said estate, in 1830, these slaves were bought in by ~~ 
Thomas M.° Newell, for and on account of the intervenor, 
Newell gave his note for the price, but which was never 
paid, and the slaves remained in possession of the adminis. 


trator until 1834, when they were shipped at Grand Gulf te. l a 


be forwarded to the intervenor, residing at Brazoria, in Texas, 
These slaves were in fact paid for, in the debt due by the 
estate of Mrs. Clark, arising principally out of the loan of 
the two notes of Elijah L. Clark, given in payment of - 
Concordia lands. : 

Marital rights in Mississippi, are shown to be governed he 
the principles of the common law, by which the moveable 
property of the wife belongs absolutely to .the husband, ag” 
also the price of immoveables, when sold. 

It was admitted that the title of the slaves was in Newell, 
as purchaser at the probate sale, but he never took them into — 
possession or exercised any acts of ownership over them. _ © 

The district judge was of opinion that the slaves by ‘the 

laws of Mississippi, became the property of the husband, and 
consequently liable to his debts. 
_- Judgment was rendered in favor of the plaintiff for the 
amount of his claim, and that the slaves attached in the 
suit be seized-and sold to satisfy said judgment. The ~~ 
intervenor appealed. er 





Peirce and Jackson, for the plaintiff. : . 
~ Gray, for the appellant, contended that the slaves attached __ ‘- 


is a third person ; and the validity of the conveyance to him 

and the propriety of his possession cannot be thus attacked 
collaterally. An action of nullity must first. be brought to 

set aside the sale and have the property decreed to the 
defendant, before it can be attached for his debts. 4 Louisiana _ 
Reports, 316. 5 Martin, N. S., 361, 634. 6 Ibid., 139, 325. _ 

2 Louisiana Reports,'214. 3 Ibid., 479. 5 Ibid., 126. 
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oS _ © Qf the negroes were held in trust for Mrs. Breedlove, Eaerzax a 
3] _s they ‘cannot be seized here to satisfy a debt of her ‘husband, =. ‘ 
9s and in Mississippi where the common law prevails, they could COMB 

only be reached by ‘her husband or his creditors by means of maemnLevs 4 
a bill in equity. 1 JMaddock’s Chancery, 447—82. a 
3. Admitting for a moment that they were purchased by 

\; money of her husband, the sale as before said, carmot be — : “4 
|. ‘attacked thus collaterally in this state, and in Mississippi it 4 
«ould have been only dene by filing a bill in chancery, and 
proving the fact by examination of the purchaser on oath, 

or in some other mannet. 

4. But the principal items in the account alleged to have 
been given in payment for the slaves, are two notes received 
from the sales of Mrs. Breedlove’s lands in Louisiana, they, 
were choses in action and not being reduced into possession 
by the husband, never ceased to be the wife’s property. 2 
Blackstone’s Commentary, 443, 

5. Neither a judgment nor a fieri facias of another state 
can give.a lien which the courts of this state-can recognise. 
8 Martin, N. S., 448. 


«Martin, J., delivered the opinion of the court. 
This case commenced by attachment of the defendant's 
- property. Certain negroes being seized, the defendant’s 
wife intervened and claimed them as her own ‘property. 
Judgment was rendered rejecting her claim and she ‘appealed. 
The appellant’s counsel admits, the legal title to the slaves 
jn question is in one Thomas M. Newell, a resident of the 
Al state of Mississippi, but urges that the equitable title isin 
“oe the wife of the_defendant, Newell not having paid the 
. ~ consideration for which they were sold. The appellant also 
shows that these slaves were part of the succession of her 
mother, Mrs. Margaret Clark, who died in 1829. ‘The 
administrator of the estate of Mrs. Clark, received as the 
consideration of the sale of said slaves to Newell, a discharge 
from a debt of the deceased Mrs. Clark, resulting from the 
loan of two notes taken by the husband of 
19 
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Eastzrx Dist. the intervening party in payment of: a -tract of land in 

March, 183° “Concordia in the state of Louisiana, which belonged to her 

_ Stecoms and was sold by the husband and wife. Newell promised, — 
ve. 


snzzpove When he purchased the slaves, to convey them when lie’ Was ‘ 


AL, 


liberated from the obligation of paying the price. rhe 


_ Slaves, inher~ It is admitted that Newell, the intervenor, and her husband — 
caggly beditey were at the time these transactions took place, all residing in . 
where the com- the state of Mississippi, in which marital rights are regulated 


mon law 

ees: accor by the common law of England. According to the principles — 
eip at bag of the common law, the whole of the personal estate of the — 
they become the 


property of the Wife, in possession or in action, by the marriage, becomes the — 4 


li- . . ‘ 
hes and, are li- property of the husband ; but the choses in action do ot 


when brought become absolutely his until he reduces them to possession. 


ng wat pea. Ona full view of the case, it is the opinion of this court 


tached and sold that the judge who tried the cause in the first instance, did 
debts due _ gg not err in the conclusion to which he came. 

The counsel for the appellant contends, and in this has, 

in our opinion, correctly urged, that the property attached — 


was sold to Newell, and the title still stands in his name, who 


isa third party. Hence the validity of the conveyance te oe 


him, and the propriety or right to the possession taken under — 


it, cannot be collaterally affected in the present case. An . 


action must be brought to have the sale to Newell set aside, 


and the property decreed to belong to the defendant. In — 3 


~ support of these positions, he has cited the following authori- 


ties: | 2 Louisiana Reports, 214. 8 Ibid., 674. 5 Ibid., $61, a) 


5 Martin, N. S., 634. 6 Ibid., 329. 
Admitting, as we have done, the correctness of the foregoing 


The attaching positions, it further appears by a document subscribed by the 


pag ow intervenor or her attorney, to her husband, she admits that 
claim i in- he made the loan of the notes to her mother ; and that he 


tervening partys was the creditor to whom the debt was due by the estate, it 


show that th 
cope atm, consequence of the loan. Hence, it follows, as he paid the 


ed belongstohis price which Newell had promised to pay for the slaves, it . 


> ele Mes. is to him that Newell is toreconvey: The attaching creditor, 


that it d t% 
ae ve ees not in order to repel the claim of an intervening party, is not 


claimant. bound to show that the property which is attached, belongs 
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to his debtor. It suffices to’ show that. it does not belong to Eastsax bg 


the claimant. 


» 


It is, therefore, ordered, adjudged and decreed, that the 


jadgment of the District Court be affirmed, with costs. 


DUFOUR VS. JANIN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The proprietor has a right to cancel the bargain he makes with the 
undertaker, even in case the work has already been commenced, by 

~ paying the expense and labor already incurred, and such damages as the 
nature of the case may require. 


But whether an undertaker be discharged for good cause or not, the 
contract is at an end. It ceases to be any longer the standard by which 
to estimate the value of the work done, but it may be given in evidence 
to show the estimate the parties had made of the work to be done. 


This is an. action on the balance of an account due for 
carpenters’ work done for the defendant, amounting to 
thirteen hundred: and twenty-five dollars, — to an 
account annexed. 

The defendant averred, that the plaintiff contracted to 
erect a saw-mill and find the materials, according to a certain 
plan: that the price agreed on was three thousand dollars, 
and the work to be completed in four or five months. That 
a few days before the expiration of five months, he requested 
the plaintiff to leave the work; because of the delay and 
inefficiency of force employed, and the bad conduct of the 
petitioner, there was no possible chance to have the work 
completed within the time agreed on: that the plaintiff 
has received two thousand three hundred and two dollars, 
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March, 189 hundred dollars. | 


DUFOUR 
v. 


JANING 


_ executed. The judge charged the jury, that “if the defendant 


‘verdict of four hundred and fifty dollars, with costs, for the 


He further states, that in consequence of the delay bor 
disappointment, in not getting his mill erected within the — 
stipulated time, he has suffered damages to the amountof — 
fifteen hundred dollars. ea 

He prays that the plaintiff’s demand be saieinil and that 
he recover fifteen hundred dollars in damages and costs, : 

Upon these pleadings the parties went to trial. The — 
cause was submitted to a jury. Testimony on both sides 
was produced to show the manner in which the work wag 









had sufficient reason to discharge the plaintiff, then the 
amount of the contract was to be considered by them as the f 
whole value of the work: but if, on the contrary, he had not ie 


good reason to do it, the contract was at an end, and they | | 
were to value the work according to a quantum meruit.” | 
The defendant excepted to the charge, and alleged there 


was no distinction in the article 2736 of the Louisiana Code, 

and that whether he had good reasons or not, the estimation 

of the work done, was to be made according to the contract, 

and not otherwise. * 
The jury, upon the whole evidence of the case, returned'a 


plaintiff. From judgment rendered thereon, the defendant Ms 
appealed. 4 


Buchanan, for the plaintiff. 


Charles Janin, in propria persond, contra. 


Bullard, J., delivered the opinion of the court. 

The plaintiff sues to recover the value of certain carpenters By 
work, done for the defendant. The defence set up is, that = 
the work was done under a contract, for a stipulated price 
by the- job, to be done within a, limited time, and that the. 
defendant, finding that the plaintiff was-unable to complete. 
the job, requested him to desist from the work, before the 4 
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time limited by the contract: that he has paid two thousand: Easrenx Disr. 
three hundred and two dollars, on account of the work; Renate he 
and finally, hé claims fifteen hundred dollars damages, 
im reconvention. The jury, after allowing the credit of two 
thousand three hundred’ and two dollars, gave a verdict 
against. the defendant. for a balance of four hundred and fifty 
dollars, upon which judgment being rendered, he appealed. ~ 
The only question of law presented for our consideration | 
arises on a bill of exceptions taken by the appellant, to the 


charge of the judge to the jury. The jury were instructed 


that if the defendant had sufficient reason to discharge the 
plaintiff, then the amount of the contract was to be considered 
by them as the whole value of the work; but if, on the 
contrary, he had not good reason to do it, the contract was at 


_an énd, and they were to value the work according to a 


quantum meruit. The defendant contended that article 2736 
of the Louisiana Code makes no distinction, and that whether 74. propriee 


he had good reasons or not, the estimation of the work was torhasa right to 
‘ . a cancel the bar- 
to be made according to the contract, and not otherwise. gain he makes 


The article relied on, declares that “the proprietor has a right tigi = 


to cancel at pleasure the bargain he has made, even in case fase | the work 


the work has already been commenced, by paying the commenced, by 
undertaker for the expense and labor already incurred, and Ee ad tne 


such damages as the nature of the case may require.” We ‘ready | incurs 


do not discover in this article the distinction laid down by the damages as the 
; nature of the case 


‘court, much less the principle contended for by the appellant, may require. 


that the contract, though cancelled is to be the exclusive But whether 
an undertaker be 


standard of the value of the work done. Whether the discharged for — 


undertaker be discharged for good cause or arbitrarily, the sag Rape t 


contract is not the less at an end. It ceases to be the standard is at an end. It 
by which the value of the work is necessarily to be tested, room dpc 


although this court has held that it may be given in evidence *j,>¥ which to 


‘to the jury, to show the estimate which the parties had ve of the work 


theowelves made of the- work to be done. We ‘think; ches nov 
therefore, that the court did not state the law with entire €"°%," shew 


accuracy; but if the appellant complains that his own pepe 2c 


construction of the article in question, was not given in done. 
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Easreun. Dist. charge to the jury, the court was clearly correct in declining — 
March, 1895. 99 to instruct rei eh 
oe Upon the merits, we cannot discover by a careful 
muiniaiiateen, examination of the evidence, that the jury was misled. The 
defendant himself does not deny the extra work cae : 
nor does he pretend thatthe work done under the con 
was unskilfully executed. According to his own princi 
the verdict, in our opinion, was correct. 








| “ 


It .is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs — , + 








PHILLIPS US. NEWTON & CO. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF — 
; NEW-ORLEANS, e: 

Where acceptors of bills, on a condition to pay when certain other bills 
placed in their hands in the Mexican goverhment, were collected, are 
sued on the acceptance : Held, that their liability depended on the fact 
of collection, or the want of that dilligence, which, as faithful agents, 
they were bound to use; held also, that when the evidence is such as to. 
induce the jury to believe the acceptors profited or were benefited by the. 
use of the Mexican bills, or that they were collected or used by the agent 
of the defendants, for his own aie the verdict of the jury for the 
plaintiff will stand. 


This is an action against the firm of Newton & Co. as 
acceptors of two drafts, one drawn by G. Pollitt & Co. for 
five hundred dollars, and the other by Sterne & Co. for-three’ 
hundred and fifty dollars forty-six cents; these drafts were’ ° 
drawn, payable on the receipt of the proceeds of another draft’ = 
put into the hands of Newton & Co. for collection, by = (Se 
drawers, and accepted accordingly. @ 
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the proceeds of which shall be.placed to their account. 


a ot 
a 


collect it. This part of the answer was objected to as # Bs 


explanations of the counsel, the jury. returned a verdict for 





_ who brought in a verdict in favor of the plaintiff, for the 
_ whole amount claimed, on which judgment was rendered, 
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. The draft alluded to is described: in the following receipt’: Basrznx Dur. 
“Received of Messrs G. Pollitt & Co. General Teran’s draft a. 


on the custom-house at Matamoros, for one thousand three == "irs 


hundred and seventy dollars, bearing date the 8th November, xzwrow cs. 


» fe 


P. 8. Newron & Co. 
. November 25th, 1831.” 

Newton pleaded the general issue. In answer to interro- 
gatories, he said no part of the draft had been collected or 
received by either of the members of his firm, although he 
went himself in the month of May, 1832, to Matamoros to 


uncalled for, but was suffered to go to the jury with the entire il ~ 
answer. The depositions and testimony of several witnesses 
were taken and read to the jury. After argument and 


the plaintiff, allowing him the amount of his claim. From 
judgment rendered thereon, the defendants appealed. 


Preston, for the plaintiff. 
Hoffman, contra. - 


Mathews, J., delivered the opinion of the court. 

The plaintiff sues as holder of two several bills of exchange 
one drawn by Pollitt & Co., and the other by A. Sterne, on 
the defendants and by them accepted, amounting together 
to the sum of eight hundred and fifty-three dollars, forty-six 
cents. The cause was tried by a jury in the court below, 


and the defendants appealed. . 
_ These bills were made payable conditionally, in the event 
that the defendants should collect the amount of cértain 
other bills on the government of Mexico, payable at the 
custom-house in Matamoros, the property of the persons who 
drew those accepted by the defendants. 

Their liability to fulfil the obligation created by the 
acceptances now sued on, depends on two circumstances : 
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Eastenx Dist. Ist, That they did collect the money on the bills which were 
March, 1855. put into their hands for collection ; ot, 2d. That they did not — 4 

ramiies take such measures to have it collected, which as faithfal 
sawrow &eo. agents, might be required of them. Interrogatories were put 


ion of till ta to them by the plaintiff in relation to those bills, and inthe _ 
a condition to answers to those interrogations, made by P. S. Newton, he Be: 
arid _ bills denies that the drafts sent to his house were ever collected, 
= “o although due diligence was used to make collection, An 
Mexican gov- exception was made to that part of the answers which has 
yo aan § “are reference to the failure to collect and the use of diligence, a 
erntonid ld, the defendants not having been interrogated in relation to 4 3 
ee Be those facts. The answers were, however, permitted to goto 
the fact of col- the jury in toto.. Several witnesses were examined inthe 
lection, or an case, and on their testimony the jury found the verdict ag 
gence, which as above stated. The facts disclosed by these witnesses are | 





_ faithful ts, : : : 
they were bound Such as may have induced the jury to believe that Newton i 
a8 a 2 & Co., whether directly collected or not, benefited by the 
evidence is such drafts put into their hands for collection to the amount of — 
as to induce the é f i 
jury to believe their value, or that they were collected or used by their agent 
iteck oto for his own purpose at the place of payment, notwithstanding 


nefited by the the answers of the defendant to the interrogatories, admitted 


use of the Mexi- at 
can bills, or that entire, and in either event the defendants are bound to pay 
they were co 


ted or used-by the bills sued on. We consider the decision of the cause as 
Seen fee depending principally on matters of fact, and do not perceive 
foes; pepe, that they have been improperly found by the jury. 
jury for the This view of the case renders it unnecessary to inquire 
plaintif’ ill into the exception taken by the plaintiff to the admission of 
the entire answers to his interrogatories, as not being strictly 
categorical and containing more than proper responses to 
his questions. Nor do we think the judge a quo erred im ‘hig — 


charge to the jury. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be. affirmed, with costs. 
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BLANCHARD vs. COLE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Parole evidence of a fact, that should appear by entry on the minutes and 
of record, is irregular and novel ; but the objection will not be noticed on 
appeal, when it does not seem to have influenced the decision of the 
cause. oe 

Garnishees cannot offer the papers of a suit by a third person in evidence, 
to show the same property has been attached in their hands. 

Garnishees cannot plead an open account in compensation of the value of 
the debtor’s property in their hands, at the time it is attached by a 
creditor. . 

Compensation is of three kinds: legal, of by operation of law ; compen- 
sation, by way of exception, and by reconvention. ~ 

Garnishces cannot set up a demand in compensation against the defendant, 
in the suit which does not take place by the mere operation of law. 


So, where the garnishees owed the defendants a balance for account of 
sales and for property on hand, and set up a demand in compensation for 
notes and interest due them, as legatees of their deceased brother: Held, 
that this debt is not extinguished by compensation between them and the 
defendants ; and the property and funds in their hands must be considered 
as liable to the plaintiff’s attachment against the defendants. 


This is an action by the acceptor against the drawers of a 
bill of exchange for eight hundred dollars, which was paid by 
the plaintiff. 


The petition charges that the firm of Cole & Co., in St. 


Louis, on the 22d Noveriiter, 1833, drew the bill in question, 


. on the plaintiff, payable four months after date, which he 


accepted and paid at maturity, whereby said firm became 
indebted to him for the amount thereof. He alleges the 
defendants reside out of the state, but have funds and 


property in the hands of M. & P. Maher, which he attaches, © 


and prays judgment for the amount of his claim, and that 
20 
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April, 1835. ; 
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asters Dist. M, & P. Maher be summoned as garnishees, and required - 23 
April, 1835, or 


ee 


COLE a 
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answer, on oath, the following interrogatories : 


1. Have you in your possession any property of ods & Co, 


of St. Louis, the defendants in this suit ? 


2. If yea, specify every part of the same, with its value, ° 


minutely as the nature of the case will permit ? 
3. Do you owe said defendants ; if yea, how much ? : 


In a supplemental petition the plaintiff alleges he accepted + 


and paid the bill after it had been put in circulation and 
without receiving any value or having any funds of the 
drawers in his hands, but solely for their accommodation and 
benefit, which they have refused to repay to him. 

The defendants pleaded a general denial. 


The garnishees answered that they had no funds, but” 
some little property of the defendants in their hands, which 
they had a right to return ; that the defendants were indebted. — 


to them in a large amount, for funds advanced, much more 
than the value of the property in their hands. 

The district judge, on these pleadings, after hearing proof 
of the plaintiff’s demand, rendered judgment against the 
defendants for the amount claimed ; and that it be paid and 
satisfied out of the property attached. 

This judgment was rendered the 22d of May, 1834, and 
on the 24th, the counsel for the plaintiff took a rule on the 
garnishees, to show cause why judgment should not be 


kjebecti ERIE. gare 


ae wat ames 


entered against them for the amount of the debt, interest — 


and costs, on the ground that their answer is insufficient and 
admits the facts in question. 

2. That the answer is untrue, the garnishees having a 
large amount of defendant’s property on hand, on which they 
have no privilege. 

The garnishees answered, that the property of defendants 
on hand, amounted to three hundred and ninety-nine dollars 
fifty cents ; that defendants are indebted to the succession of 
their deceased brother, of whom they are legatees: and 
successors in business, in the net sum of seven thousand one 
hundred and fifty-four dollars seventy-one cents, according 


to an account current annexed ; that, as appears by an account — 
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of sales, also annexed, there is a balance due the defendants, 4stsax Disr, 


1335, 


of six hundred and ninety dollars eighty cents. They deny Mh andes: | 


that they are indebted tothe defendants in any manner, on 
a final settlement, but that the latter are indebted to them. . 
On hearing the rule it was made absolute, the district 
judge being of opinion the garnishees were liable for the 
amount of the judgment previously rendered against the 
defendants. From this decision, the garnishees appealed. 


Hennen, for the plaintiff, contended that the garnishees 
were liable for the plaintiff’s debt, as appeared from their 
own showing and the accounts rendered. They admit they 
have property and funds of the defendants in their possession, 
which are attached in this suit, and liable to the plaintiff’s 
demand. - 


Preston, for the garnishees and appellants. 


1. In this case, judgment is rendered against the 
garnishees for the amount of the plaintiff’s demand against 
the defendants, on the-ground that the garnishees being cited 
did not answer within ten days, in support of which is invoked 
the Code of Practice, articles 262, 263. 

2. The provisions of the Code of Practice relied on, are 
not penal laws, but directory ; prescribing the time and the 
mode in which the evidence of a garnishee, who is wholly 
disinterested between the parties, may be had. 

3. The answers of the garnishees in this case, were filed 
before judgment, even by default, had been rendered ; and 
therefore, in time to have prevented final judgment against 
them. Code of Practice, article 263. 

4. The answers are very explicit, and show that. the 
defendants owe them seven thousand one hundred and fifty- 
four dollars, while they had on hand property of the 
defendants, unsold, amounting to only three hundred and 
ninety-nine dollars fifty cents. 

5. The proceeds of all the sales before the astaelinatens, 
being in their hands, and the defendants at the same time 


BLANCHARD 
v8. 
COLE ET AL. 
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Eastran Dist. largely indebted to them, compensated i in law the debt thus far, 
Aprit, 1835. and which were in reality carried into account. . 
saga 6. There is no distinction in law or otherwise, betwoon a is 
outta at, debt due as universal legatee of a deceased brother, and : 
- which is contracted by the party. They areeacha debtdue, 
are equally compensated by any funds of the debtor in the i 

hands of the garnishee. Louisiana Code, 1602 and 2204, 
7. The garnishees have a privilege on the property of the 








defendants in their hands, for advances made, as thereigsq 


balance due for advances made on all the consignments, is 
Louisiana Code, 3214. 





Mathews, J.; delivered the opinion of the court. 


This is a case of attachment, in which M. & P. Maher 
were cited as garnishees, and interrogated as to property in 
their possession, belonging to the defendants, and also as to 
‘their indebtedness to him. The interrogatories were put not 
very formally, and the responses to them were not made ina 
manner so precise and categorical as they might have been, 
The court below rendered judgment against the defendants, 
and condemned the garnishees to pay the amount. From 
this judgment the latter alone appealed ; consequently, the 
decision of that court is here to be examined only so far as it 
affects the interest of the garnishees. 

Paroleevidence We find on the record two bills of exception taken by the 
oF nid. steatt counsel of the garnishees: one to the opinion of the judge a 


should appear by 


po Ath Pee’ quo, by which he admitted parole testimony of a fact which 


yp om ought regularly to have appeared by entry on the minutes of 
ut the objection his court; the other, to his refusal toyadmit in evidence the 
on pega "0- record of a suit offered to show that funds had been attached 
when it does not in their hands, to a large amount, by another person, 
seem to have in- 
fluenced the de- assuming to be a creditor of the defendants, Cole & Co. 
cision of the revious to the attachment now in question. As to the first 
of these exceptions, it appears to us to be somewhat novel to. 
allow oral evidence to establish facts which ought regularly 
to appear of record; but as the fact allowed thus to be proven, 


seems to have had no influence with the court in its final 








See ~ 
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decision of the cause, it needs no further notice. As to the Easrenx Disr. 
second we are unable to discover what bearing on the case —_ 
the record offered in evidence can have, according to the seqgenste 
pleadings ; and if it can have none, it was properly rejected cons SY an 


Garnishees can- 
as irrelevant. —_— te 
In coming toa decision on the merits of the case, some pers re suit 

a thi 


embarrassment is found, caused by the want of technicality j, “Cvidehee, to 
in which it seems to have been conducted in the court below. show the same _ 
The garnishees appear to be partners. of a factorage or been attached in 
commission house, and their answers are sworn to by one of “it hands 
them alone. After having answered in the first instance, 
they by leave of the court, filed a supplemental and explana- 
tory answer. - This explanation or amendment was introduced, 
late in the cause, but being before any action of the court, in 
relation to the interest of the garnishees, it may be considered 
as having appeared in time; at all events, it does not seem 
to have been opposed by the plaintiff. We will therefore 
consider the two answers as an entire thing, or as constituting 
a whole, 
The answers contain a deniat of funds belonging to the 
defendants in the hands of the garnishees, except some 
smoaked beef and a few other articles which are stated to be 
worth three hundred and ninty-nine dollars fifty cents. 
They do not expressly deny being indebted to him, but allege 
that they are largely indebted to the respondents, and in 
support of this allegation they annex to their supplemental 


‘answer accounts of sales and an account current, showing a 


balance in their favor of seven thousand one hundred and 
fifty-four dollars seventy-one cents. From this statement it 
is seen that these answers are not technically categorical, but 
taking the facts disclosed in them as true, they show, that 
Cole & Co. were indebted to the garnishees in the sum of 
ten thousand three hundred and fifty-one dollars, the greater 
part of which sum was due at the time of levying the 
attachment ; much the largest portion of this amount appears 
to be owing to them as legatees of a deceased brother. 

The amount owing by them to the defendants appears to 
be upwards of three thousand dollars, independent of the 
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Eastern Dist. property on hand of the value of three’ hundred and pe 
prt, 1835. nine dollars and fifty cents. 
— According to these premises, we conclude that a correct 





cou erat. decision of the case depends mainly on the doctrine | - 
established by our jurisprudence, in relation to compensation = | 
Garalhevecny- by mere effect of law. As regards the property of the he p 


akan, is in defendants in the possession of the garnishees, at the time of 
» eg erga ee levying the attachment it is clear that no compensation could. 


ener Saas take place, consequently it is subject to the claim of the 3 
8, 
p dete agg is attaching creditor. Respecting the money, reciprocally owing’ 


a. by the between the defendants and the garnishees, we have 


entertained perplexing doubts. a 
Compensation Compensation may be divided into three kinds: legal 

is of three kinds: : P ss . 

legal or by oper compensation or that which produces its effect ipso jure; 


ation of law; 
obiiaation by compensation, by way of exception ; and compensation by 





way of excep- way of reconvention. 7 Toullier, No., 347. at ae 
tion, and by re- ° . 
convention. It is the first of these kinds of compensation which we 


have alone to examine in the present case. 
The general rules which must direct us in this examination 
are those established by the Louisiana Code. The article 
2204, declares that “compensation takes place of course by 7 
the mere operation of law, even unknown to the debtors; | 
the two debts are reciprocally extinguished, as soon as theypas 
exist simultaneously to the amount of their respective sums,” 
article 2205. ‘ Compensation takes place only between two 
debts, having equally for their object a sum of money, ora 
certain quantity of consumable things of one and the same 
kind, and which are equally liquidated and demandable.” 
By the account exhibited in answer of the garnishets it is 
shown that their claim against the defendants, to the amount 
- of nine thousand three hundred and ninety-seven dollars, is 
liquidated by promissory notes of the latter and conventional 
b-—peecomee interest thereon, whilst the credit allowed to them appears 
scr a as only by an unsettled account, in which the former assume 
pensation 
gainst the defen- the place of debtors to the amount specified therein. 
dant, in the suit ‘This account being rendered by them would be available 
take place by the for the defendants, as Compensation by way of exception, if 


mere « operation ee ° ° : 
of law. the garnishees were plaintiffs in an action ; because it wants * 
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nothing but the assent of the creditors to its correctness, to Easrznx Dust. 
make it certain and liquidated. Without such assent either April, 88 
express or implied it is devoid of the requisites, certainly asto =e 
quantity at least, and therefore is not liquidated in such a COLE BY AL. 
manner as to produce compensation by the mere operation of So, Pegi 
law. e defendants a 
The garnishees, consequently, appear before us as debtors count of sales, 
to Cole & Co. to an amount largely exceeding the claim of 24 for property 
on hand, and set 
the plaintiff, and as this debt is not extinguished by compen- up 8 "demand 
sation between them and the defendants, it must be considered £5, ee 
as the property of the latter, liable to be taken at the suit of terest due them, 


their creditors, who are entitled to profit by their vigilance in their or 
rother: Held, 


opposition to the interest of the less careful and vigilant. that this debt is - 


In support of the doctrine assumed in this decision, notextinguished 
reference may be had to 7 Toullier, Droit Civil, Nos. 369 between them 
and the’ defen- 

370. dants, and the 

It is readily seen that the principles on which this case Prope"y and 
is decided, have no relation to those which would govern in hands must be 


considered as li- 
cases respecting the rights and privileges of factors, to retain aie te 
funds in their hands to satisfy their legal charges and Ucn eaitanl 
advances made on the credit of property, consigned to them the defendants, 


as commission merchants. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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BLANCHARD US. COLE ET AL. 
ON AN APPLICATION FOR A RE-HEARING. 


A debt due to persons individually, as legatees, cannot be offered in 
_ compensation of a demand due by them in their social capacity, as qa 
commercial firm. 

Compensation does not take place by operation of law between mutual 
claims, when one of them is unliquidated. : 


Garnishees cannot plead a demand against the defendant in compensation, 


by way of exception, to the right of the plaintiffs to recover. 


In this case a re-hearing has been prayed for, and itgs 
now before the court on this application. See the case ante. 


Preston, for the garnishees and appellants, applied for a 


re-hearing, on the following grounds: 
1. The point on which this case is decided, is new ; it has 


never been discussed in our courts, and was not made or’ 


discussed, or the authority on which the decision-is based 
was not cited at the bar, on the argument of the case.- 

The point on which the garnishees are made liable, is 
this: that the claim against them is not liquidated, and 
although their demand is liquidated by notes, it cannot be 
pleaded. as an off-sett against the unliquidated claim of the 
plaintiff. 

2. The plaintiff, by his @ttachment, acquired only the 
rights.of his debtor against the garnishees; and if his debtor 
could have recovered, he-can; but it is clear his debtor could 
not, and he cannot. 

3. The term compensation, relates to the character of the 
claim set up by a defendant. It is a plea which he alone 


may plead in the first instance, and is a matter to be-opposed 


to a claim brought against him. Code of Practice, article 
363, 366, 368, 369. 5 Martin, N. S., 126. 7 Ibid. 517. 
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4, The defendant is not required to exhibit his plea until Essrsn~ Dist, 


the plaintiff has established his claim. The claim of the ee. e. 4 


latter, whether he be the original creditor or his transferee, 
when liquidated, is that moment eneagunnes by the 
liquidated claim of the defendant. 

5. The authority relied on by the court, is precisely in 
point to support the principle invoked for the garnishees. It 
speaks of the claim opposed in compensation, not the claim 
against which it is opposed 7 Toullier, 369, 370. 

6. In the present case, both claims were liquidated; the 
_ defendants or garnishees by notes, and the plaintiffs by an 
account of sales rendered. This account of sales must 
have been rendered to Cole & Co., the defendants, and 
approved by them; it was, at least, susceptible of being 
proved, and then it was far more liquidated than many 
accounts and claims which this court has admitted in 
compensation. 7 Toullier, 445. 6 Martin, N. S., 612. 
1 Louisiana Reports, 303. 4 Ibid., 319. 

7. But it is argued that the garnishees cannot set up a 
claim due to them as universal legatees, in compensation of a 
debt due by them, individually. Why not? Is not a debt 
due to them as universal legatees, a debt due to them 
individually ? , 

Hennen, for the plaintiff, in reply. 

1. Compesation can only take place by operation of law, 
when both debts are equally liquidated and demandable. 
Louisiana Code, 2205. 

2. But here, the debt attempted to be set up in compen- 
sation by the garnishees, is not a debt due tu their commercial 
firm, but a sum due them individually, as legatees ; whilst 


the sum attached by the plaintiffs, is due by the garnishees, . 


as a commercial firm, to the defendants. Compensation does 

not take place in such cases. 7 Toullier, 453, No. 378. 

8 Martin, N. S., 164. 2 Louisiana Reports, 84, 326. 
Mathews, J., delivered the opinion of the court. 


This case is before the court on a re-hearing. In our 
former judgment, we affirmed that of the court below, which 
2 


>» 


BLANCHARD 
ve. 
COLE ET AL. 


CASES IN THE SUPREME COURT 


Easrzny Dist. was against the appellants. Our decision was adverse to 
“April, 1855. the pretensions of the garnishees, who undertook to show @ 
BLANcHarD want of indebtedness to the defendants in the attachment, 
cox zrax, by alleging compensation. If indebted to Cole & Co., the 
owed in their social capacity, as ‘members of a comme 
nae ‘lve © firm. The debt offered in compensation, appears to be due 
— —— to them, as legatees of a deceased relation, which they could 
offered in ecom- Only claim individually. In our judgment heretofore pro. 
owns tong by nounced, we assumed as a principle, that compensation did 
rs nasa not take place by mere operation of law, between the mutual 
asa commercial Claims of the defendants and the garnishees, those of the 
eididiiaeettin former being unliquidated ; and that the latter could not, in 
does not take consequence of ‘heir situation, in the present case, plead: 


ag of lace bee as an exception.to the right of the plaintiffs, to recover. 


“tween - mutual The arguments on the re-hearing have not produced 


claims, when é' 
one of them is conviction on our minds, that we erred in the assumption of 
a principles, or the consequent conclusions. These arguments 
not plead ad a have, however, convinced us, that the debt claimed by the 
the defendant, garnishees, is not a subject of compensation, or set off, against 
by wayrof excep, that due by them to the defendants, they being indebted to 


tion, tothe right the latter, in their social capacity, while their claim of credits 
of the plaintiffs = bea 
to recover. must be considered as appertaining to each of them 


: / Inf. 9 4. separately and individually. See 7 Toullier, No. 378. The 


JN. 
oom. 


$9. doctrine here taught by Toullier is not opposed to the 
3 37+ principles of our legislation. 3 
TAR . e 
It is, therefore, ordered, adjudged and decreed, that our 
former judgment remain undisturbed. | 
































OF THE STATE OF LOUISIANA. 


April, 1835. 
VAIRIN & REEL vs. COLE ET AL. VAIRIN & REEL 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL ‘DISTRICT. COLEET. AL, # 


Garnishees cannot plead a demand in compensation by way of exception. 
It can only take place by operation of law. 


The facts of this case are the same as those of Blanchard 
vs. Cole et al. See ante 153. 


Carter, for the plaintiffs. 

1. The garnisheesare liable to the plaintiff’s claim, because 
they failed to file their answer within ten days after they 
were summoned. Code of Practice, 252. 

2. The answers of the garnishees, even if admitted as in 
time, are insufficient. They are not direct and positive, and 
do not state facts; they answer by a general statement. - 

3. They had no right to amend and file a supplemental 
answer. This fact admits their first answer was insufficient. 

4, Even admitting all the answers to be in time and 
sufficient, the garnishees are liable. They show that the 
claim they plead in compensation, is due them by the-~- 
defendants, as legatees of their brother; while. they are 
indebted to the defendants, as a commercial firm, 

4. The garnishees from their own showing have become , . 
liable to pay the judgment obtained by the plaintiff-against -, . 
the defendant, and the judgment of the District Court must 
therefore be affirmed. 5 Louisiana Reports, 82. 


a ee Raf & & 


Preston, for the garnishees and appellants. 
Mathews, J., delivered the opinion of the court. 





7 This case depends for its decision, on the principles Garnisheescan- «4 
3 _ adopted in the case of Blanchard vs. the same parties, and 7%, ee , 
> wh must therefore receive a similar —e to that just pensation by way 

Ae oe . 

; rendered in the latter case. - ean only take 
om place by opera- 

ey " ’ tion of law, 


“. It is, therefore, ordered, adjudged, and decreed, that the 
; judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


HART vs. LODWICK. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. . a 


A judgment in admiralty, obtained by privilege creditors against q : 
steam-boat, in which three-fourths of the owners are parties, is not. oe 
conclusive against the interest of the other fourth owner, which is 
attached in the state court, at the suit of a creditor of such owner. The 
claimants must make other proof of their claims before they can proceed 
against it. ; 

Where the plaintiff ’s demand exceeds three hundred dollars, his appeal lies 
against all the appellees who had judgment in-their favor, even those * : 





whose demands are under three hundred dollars. 


This is an action to recover the sum of two thousand four 
hundred and twenty-five dollars, with interest at six per cent. 
per annum, according to the laws of Pennsylvania, the 
balance due on three promissory notes, for one thousand __ 
dollars each, drawn by Kennedy Lodwick, the defendant, and , 
one Haggarty. The plaintiff resides in Pittsburgh, and 
the defendant in Cincinnati. The notes were payable’ at 
the United States Bank, in Pittsburgh, and protested for =|. - 
non-payment. Lodwick being one-fourth owner of the " 


ca 


steam-boat Carroll, on her arrival at New-Orleans, his 7 
interest therein was attached at the suit of the plaintiff. 

The evidence shows that this boat was libelled in the 
District Court of the United States, by privileged creditors, 
and sold. Hart consented to the sale, on condition that 
one-fourth of the proceeds should be paid over to the sheriff, __ 
and held subject to his attachment suit. The three-fourths 
of the proceeds being insufficient to pay the privileged 
creditors under the libel, a rule was taken on. Hart, by =” 
Martin, Coffin & Co., one of said creditors, claiming a | 
balance of two hundred and eighty-two dollars, and by 
R. C. Stockton, for four hundred dollars, to show cause 
why the deficiency should not be paid out of the remaining | 


= 
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fourth which had been attached. The rule wag taken under Eastens’ Dir. 
April, 1835. 


Code of Practice, article 395, et seq. 

It was resisted on the ground that Hart was no party to 
the libel suit, and is not bound by the judgment rendered 
thereon, which can only operate on three-fourths of the boat, 
a other fourth being attached in this suit. 

* The district judge decided that the judgment of the 
District Court of the United States, although provoked 
against three-fourths of the owners,was in rem.; and, 
consequently, against the entire boat. Judgment was 
rendered in favor of the intervenors, for the amount of their 
privileged claims, respectively, from which the plaintiff 
appealed. 


J. Seghers & Schmidt, for plaintiff. 

1. The judgment in the admiralty court was res inter alios 
acta, as regards the plaintiff. His consent to the sale was 
given with the express reservation, that his consent should 
not, in any manner, prejudice his rights in the state court. 

2. The sheriff attached before the marshal seized, and it 
is the right of the tribunal to maintain its jurisdiction, which 
first obtains possession of the thing. 1 Paine, 620. 

3. But, by the agreement of the parties, things are in the 
same situation as if the sheriff had sold the whole, and paid 
three-fourths of the proceeds of the boat into the marshal’s 
hands. 

4, On a motion to show cause, the intervening party in 
the rule must come prepared to prove his claim, as‘on the 
part of the defendant, therein every thing is impliedly denied. 
’ 5. The intervening parties cannot claim a mortgage, as 
none attaches to this description of property. 


Roselius § Stockton, for the intervenors and appellees. 

1. The privilege of the claimants attached to the whole 
of the boat, so that an ordinary creditor cannot obtain priority 
by attachment, or other similar proceeding, to their injury. 

2. The appeal, as to Martin, Coffin & Co., must be 
dismissed; the sum claimed by them being under three 
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Eastenx Dist. hundred dollars. The fact of coupling thie firm with  — 
Mall, 4006. Stockton, in the same rule, cannot better the case. ee 


3. It is no objection to the validity or force of the judgment 
in admiralty, that Hart, the plairitiff, was no party. Hart 


_ can only claim in right of Lodwick. He had notice of the 


admiralty proceedings, as appears by his agreement with the 
libellants, to sell the boat and divide the proceeds. It is alsp 
a general rule that a decree in admiralty i is binding on the 
whole world.. 


Martin, J., delivered the opinion of the court. 


The plaintiff, in this case, having a claim of two thousand 
four hundred and twenty-five dollars against the defendant, 
attached his interest in the steam-boat Carroll, of which he 
was one-fourth owner. This proceeding opposed an obstacle 
to the execution of admiralty process sued out of the 
District Court of the United States, against the steam-boat 
in question, at the instance of several claimants for wages, 
work done, &c. The plaintiff consented that the obstacle 


should be removed by a sale of the boat, on condition that - “ 
one-fourth of the proceeds should be retained by the sheriff, 


and represent his claim in the present suit, against the 
defendant’s interest therein, and that the marshal should 
hold the surplus, subject to the suit of the claimants. This 
was accordingly done. 

The claimants afterwards proceeded to judgment, on their 
respective claims, in the court of admiralty. The portion of 
the proceeds of the sale of the boat, received by the marshal, 
proved insufficient to satisfy all these claims. Martin, 
Coffin & Co. and R. C. Stockton, intervened in. this suit, an 
obtained a rule to show cause why they should not be paid 
the balance of their claims remaining unsatisfied, out of the 
proceeds of the sale of the boat, resérved for that purpose in 
the hands of the sheriff; this balance to be paid out of the 
one-fourth part of the boat attached as the defendant’s 
property. The intervenors contended that, as the whole of 
the boat was seized, subject to the privilege resulting from 
their claim, they were entitled to exercise this privilege on the 
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money in the sheriff’s hands. From the decision of the Eastsaw Drsr. 
District Court, which made the rule absolute, the plaintiff Ph sires 8 
has appealed to this court. — 

The plaintiff, in this suit, opposes the rule on the ground LoDWICK. 
that, as the judgment of the court of admiralty is against the admiral, ob 
boat only in rem., and not against her owners or any of them in ed S privi- 


it 
personas or in personam, it is, as to the latter, and consequently WS... steam= 


as to the present plaintiff or lris debtor the defendant, whose boat, in which 
interest in the boat was attached, res inter alios acta and the owners ens 
without effect. This judgment, he contends, affords no tr a- 


evidence of the fairness ox the amount of the claims of eS 
intervening parties, against the money in the hands of the a. , meee 
sheriff or the plaintiff. The district judge considered the ed in the state 


judgment which Martin, Coffin & Co. and Stockton, had ae S pel 


obtained in ‘the court of admiralty, as a judgment against Mag 8 ord 
the owners of three-fourths of the boat, in rem and in personas, must make other 


and consequently in personam, against the owner of the other ee ge 
fourth. they can proceed 


Pa st it, ” 
In this respect, we are of opinion the judge of the District sa 


Court erred. 
~The whole case has been considered, notwithstanding the phinage oe 
prayer of one of the intervening parties and appellees to, have Tnand.. exeonds 
the appeal dismissed as to him, on the ground the sum dollars, his ap 
demanded by him is less than three hundred dollars ; and mpg — 
that his was a’ distinct demand from that of the other who “had jud 
intervening party, and therefore the matter in dispute Yo, pore, one 
between him and the plaintiff is for a sum which is insufficient Whose demands 
to give jurisdiction, and precludes the interference of this hundred dollars. 
court. j 

We are of opinion, that the amount claimed by the plaintiff 
at. the institution of the suit, imparts to it, its character in 
relation to its susceptibility of being the object of an appeal ; 
that is, so far as regards the plaintiff, all the incidents in the 
suit are subject to an appeal. If it were otherwise, he might 


‘be deprived of his right of appeal in a case in which the 


constitution entitled him to one, by the matter in dispute 
being frittered down into small parcels, by the er of the 
defendants or opponents in the suit. 
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It is, therefore, ordered, adjudged and decreed, that the — 
judgment of the District Court be annulled, avoided and — 
reversed ; and the rule enlarged and continued with 
directions to the court a qua to proceed thereon according to 
law, and to require from the intervening parties respectively, — 
other proof of their claims than. the judgments in their favor 
and against the hoat in admiralty ; the appellees paying the - 
costs of the appeal. 


BERTOT ET AL. v8. TANNER. 


- 
APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The jury are the proper judges in cases turning on questions of fact, and < 


particularly in reference to the value of property, when fraud and on ae 
are at issue, When there is nothing in the record to authorise it, the 
verdict in such case will not be disturbed. 


This is an action to rescind the sale of a tract of land on 
account of fraud and lesion on the part of the purchaser. 

The plaintiffs allege they are the heirs and legal repre- 
sentatives of Charles Bertot, deceased, who was the owner of 


a tract of valuable land lying in the Parish of Terrebonne; 


that the defendant on the 4th of April, 1828, by fraud and 
contrivance induced their said ancestor to sell to him the said 
land for three hundred dollars, greatly below its value, and 
more than one-half less than its real value, by which the. 
seller was aggrieved on account of the said fraud:and lesion. 


They pray that the sale be concelled and annulled, and — a 


auch decree made therein as may be just and legal. 


The defendant pleaded the general issue. 
This cause, on the evidence relating to the value of the — 
land, and the facts and circumstances attending the sale, was 
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a 
submitted to a” jury who found a verdict for the defendant. Essveaw Dism ” 


Judgment being rendered theron, the plaintiff appealed.. See PR tn. 
3 Louisiana Reports, 252. et Sah aa 

On the return of the case to the District Court, the cause —zanwzr,-- 
was again tried and a verdict for the defendant. From the 


judgment rendered in the case, the plaintiff again appealed. 


Nicholls, for the plaintiffs. 
Porter, contra. 


Bullard, J., delivered the opinion of the court. 


The plaintiffs claim the rescission of the sale of a tract of 
land by their ancestor to the defendant on the ground of 
fraud, and of lesion beyond one-half its just value. The- 
defendant answered by a general denial, and two successive 
juries have rendered verdicts in his favor. The first verdict 
was set aside and a new trial granted by judgment of this 
court, on the ground that certain evidence was rejected which 
- ought to have been admitted. 3 Louisiana Reports, 252. 
Qn the second trial the jury again found for the defendant 
and the plaintiffs appealed. 

The record contains no bill of exception, nor os the 
appellant complain of the charge given to the jury. . He has 
not furnished us with any points upon which he relies for a 
reversal of the- judgment rendered in the District Court. 
The case turns altogether on questions of fact and particularly dan pecs tale : 
in reference to the just value of the property conveyed to ; cn ee 
the defendant. A jury of the parish in which the land is of fat, 


situated, with a better means of judging both of the value of acre? c = . 


the property and the credibility of the witnesses, than we can sage go 


possibly obtain, has pronounced in favor of the defendant, and ! _ von are at 


When 
we see nothing in the record which would authorise. us to there is nothing 
disturb the verdict. sutherise i, the 

verdict in such 


It is, sherafore, ordered, adjudged and decreed, that the case will not be 


judgment of the District Court be affirmed, with costs, 
— 
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PORTER ET AL. 
vs. 


BOXLE ETAL. APPEAL FROM THE COURT OF THE FIRST JUDICIAI. DISTRICT, 





PORTER ET AL US. BOYLE ET AL. 


wd ay ae Where the certificate of the notary states that notice was given to the 
endorser, by depositing it in the post-office, in this city, addressed to him” 


there: Held, that the certificate per se is clearly insufficient to prove notice, 
whatever may have been the domicil of the endorser, as no diligence ig 
shown to find his domicil or give him personal notice. : 
Where the endorser resides in a faubourg of New-Orleans, notice of protest 
addressed to him and deposited in the city post-office is insufficient, 
without showing reasonable diligence to give him personal notice, 


This is an action on a negotiable note for one thousand, 
-three hundred and eighty-three dollars, twenty-four cents, 
drawn by Daniel Boyle and endorsed by Wm. Doherty and — 
‘Solon Hill, secured by mortgage on a lot of ground i in 
faubourg Lafayette. 

The plaintiffs Porter, Tileston & Co., are the holders, aa 
had the note protested for non-payment, and instituted suit 
against the drawer and endorsers.' The notary certifies he — 
notified the endorsers, by letters addressed to them, on the 
day of protest, “ by- depositing the letter for Doherty in the 
post-office, in the city of New-Orleans, addressed to him 
there, and by delivering the one for Hill to him.” i 

The evidence showed. that Doherty, the principal endorser,, ] 
lived in the faubourg Livaudais, and within the limits of the — 
parish of Jefferson. 

The act of 1827, relative to protests of. bills and notes, 
provides, “that when the endorser shall not reside in the ~ > fi 
town or city where the protest shall be made, notice may be 
given through the post office.” 

The district judge decided that the notice to the endorser 4 
was insufficient and not legal. Judgment being entered in 
his favor, as in case of non-suit, the plaintiff appealed. 


See pe 


Hoffman, for the appellant. No counsel appearing for the 
: appellee. 
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Bullard J., delivered the opinion of the court. meres 

The sole question presented for our solution in this case, =————= 
is, whether the record furnishes sufficient legal evidence of *°*™)"**™ 
due notice of the protest of a promissory note, to the endorser. 20*uET ax, 
It..is shown, that the endorser resided at the time of the 


4 > 


protest, in the faubourg Livaudais. atid Bek: 
j j ‘ Where thecer- . ° 
The notary who made the protest, certifies that notice Was (ot rh ng. 


given, by letter, served in the following manner: “by tarystates, «that 
depositing .the letter for said Doherty, in the post-office in so dhe ania, 


Se Ga PE by depositing it 
this city, addressed to him, &e. ikea wr Ry 
This certificate, per se, is clearly insufficient to prove due in this city, ad- 


. ‘ Sie dressed to him 
notice, whatever may have been the domicil of the endorser. there”: Held, 


It is not certified that diligence was used to find his domicil, = ~ Pag 


nor any effort made to give him personal notice. : pron, insuffi- 
: af cien 0 rove 
The witness, Hull, who acted as the clerk of the notary, notice- wisaeer 


testifies, that he inquired of the other endorser and was WY jae pee 


informed that Doherty resided in the faubourg. Instead of the endorser, as 


no diligence is 


. going to his residence, in order to serve him with personal shown to findhis 


notice, he put a notice in the post-office, addressed to him in rampant a 


New-Orleans. This Covirt has already decided, that the tice: 


statute of 1827,'on which the appellant relies, has not Pome ss 


"introduced any new rule on the subject of notices of protest, %,, fvbourg of 


‘ Orleans, 

but merely a new mode of proof of notice. 7 Louisiana notion pot protest 
? a SSE to 

Reports, 73. _ him, and depos- 


: : » * ited in the ci 
Holders of promissory notes, are bound to give notice to post-office, is in - 
endorsers, within a reasonable time after their dishonor, and sufficient, with- 
out showing rea- 


if they trust to notaries, or to the clerks of notaries to perform sonablediligence a 


that service, they do it at their own peril. It is not pretended ‘ sive him Per 
that the plaintiffs were ignorant of the residence of their 
éndorser, and that they could not by reasonable diligence 
have given him personal notice. There is nothing upon 
which they can base a right to bind him, by a constructive 
notice through the post-office, more especially as it is shown 


that their agent, Hull, was informed where-he resided. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. “_ 
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CASES IN THE SUPREME COURT. 


SHULTZ v8. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT, FOR THE PARISI AND CITY oF” 
NEW-ORLEANS. 


A debtor who is arrested and gives bail, is not considered in actual custody, ~ 
so as to entitle him to the benefit of the act of 1808, for the relief of 


insolvent debtors, in actual custody. 


The plaintiff filed his petition and schedule and allege 
he had been arrested and held to bail by some of his creditors, 
and others were disposed to oppress him ; he prayed to be 
allowed the benefit of the laws, relative to insolvent debtors 
in actual custody ; that a meeting of his creditors in open 
court, be called to deliberate on, his affairs, and that he obtain 
a discharge on making a surrender of his property. 

A meeting of creditors was ordered accordingly, to take 


_place in open court, on the.27th August, 1834. 


On the 9th December, 1834, one of the creditors took a 
rule on the debtor, to show cause, why the surrender and 
order staying proceedings against him should not be en 
and set aside, on the following grounds : 

1. That-said proceedings are irregular on their face. 


2. The insolvent debtor was not in prison or actual custody, “Ss 


at, the time said order was made. 

3. That he absconded without complying with said order. 

The parish judge on hearing arguments of counsel was of 
opinion, that the debtor having been arrested at the suit of a 
creditor and given bail, with bond conditioned that he shall 
not depart from the state, without leave of the court, cannot - 
be considered in actual custody, &c. Judgment was 
rendered, avoiding and annulling the proceedings as irregular 
and informal. The insolvent debtor appealed. . 


McMillen, for the plaintiff, contended, that when a debtor 
was atrested. and held to bail, he was entitled to the benefit 
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- claim the benefit of the act, relating to the voluntary = 


‘have been commenced. 


Digest, 567. 
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of the act, relative to insolvent debtors in actual custody. If wre 
he is not entitled to it, he is without relief. He cannot April, 1835. a 


surrender of property. 2Martin, NV. S., 150. — HIS CREDITORS. 
2. The opposition of the creditors in this case, was ~ 
informally and illegally made; an action of nullity, should 


Conrad, contra. 


The moment Shultz was discharged from arrest on giving 
bail, he ceased to be in actual custody ; and any surrender 
of his property, should have been in the form of a voluntary 
one. See Law of 1808, sections 1, 2 and 4. 1 Moreau’s 


2. This court decided very lately, Hudson vs. Perry et al., 
ante, 121, that a debtor released on giving bail was no longer 
in the custody of the sheriff. 


Bullard, J., delivered the opinion of the court. 


The appellant having been arrested at the suit of Hefford 
& Sorgenfrey, gave bail to the sheriff, and thereupon applied 
by petition to the parish court, for the benefit of the act of 1808, 
entitled “an act for the relief of insolvent debtors in actual 
custody,” &c. The judge granted an order for the meeting 
of the creditors in open court, and directed further proceedings 
to be stayed. The creditors, at whose suit the appellant had 
been arrested, then took a rule on him, to show cause, why * 
the surrender made by him, and the order staying proceedings, 
should not be quashed and set aside, on the following, among 
other grounds : 

1. That said proceedings are irregular on their face. ~. 

2. That the said Shultz was not in “prison or actual 
custody at the time said order was given. 

The order was rescinded and ali the proceedings set aside 
by the court, and the debtor appealed. 

The act of 1808, under which the proceedings in this case 
were commenced, was made for the benefit, only of debtors 
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in actual custo- 


dy. 
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in actual custody. The only inquiry therefore, is whether 


the debtor was in actual custody, at the time the application 
was made. We are of opinion that he was not. In the case ~ 
of Brainard vs. Francis. 2 Martin, N. S., 150., relied on 


by the appellant, the debtor had been arrested on a ca, 3a, - 


and had given bond for the prison bounds. He was 
considered still in actual custody, although the bounds of hig 
prison had been enlarged. But in the present case the 
debtor taken by virtue of an order of arrest, had been released 


by the sheriff on giving bond with security not to depart from _ — . 


the state without leave of the court. After his release he 


could not be said to be in actual custody, in any sense of the 3 


word. His security could not arrest him, without obtaining 


an order from the court, and even if he had departed from the — 


state, the surety might discharge himself by surrendering him 
in execution. See case of Hudson vs. Perry et al., ante, 121. 


It is, therefore, ordered, adjudged and décreed, that the 
judgment of the Parish Court be affirmed, with costs. 


~“ 


LOUISIANA INSURANCE COMPANY US. GORDON ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a stockholder sells his stock subscribed in his name, to another, and : 


the institution does no act releasing him from his obligation, he will be 
bound to pay up the instalments as called for by the directors, _ 


The plaintiffs allege, that Martin Gordon lately was, or is 
now, owner of twenty-eight shares of stock, of one thousand 
dollars each, in their company, of which one-tenth was paid 
in at the time of subscribing. Since then, two instalments, 
of one-tenth each of the capital stock of said company has 
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~ been called for by the directors. That the defendant refuses Easrsmx BD 
‘ ° to pay said instalments, alleging that he has sold said stock Bet! a] 
to E. E. Parker, who in like manner‘declines paying. They ™ ™ 4 
pray that Gordon & Parker be condemned to pay said coxvox aT AL 


instalments, amounting to five thousand six hundred dollars, 


with interest and costs. 


Gordon pleaded a general denial; and that long before 
said instalments were called for he had sold his stock in said 
company at auction, and with the knowledge and consent of 
the plaintiffs transferred it to E. E. Parker, the purchaser, 
whereby he ceased to be any longer a stockholder. He avers 
that consequently he is entitled to have the mertgage, which 
he gave as his security for this stock, cancelled and erased. 

Parker pleaded a general denial. 

The evidence showed that “at a meeting of the board of 


- directors of the Louisiana Insurance Office, on the 13th of 


October, 1834, it was resolved, that an instalment of ten per 


cent. on the capital stock be called in ; one-half on the Ist. 


and the other half on the 15th November following; and 
that an additional instalment of ten per cent. be called at 
such times as the directors may determine.” This resolution 
was notified to all the stockholders, of whom Mr. Gordon was 
then one for twenty-eight shares. On the 21st of October, 
Mr. Gordon sold his stock at public auction ; sixteen shares 
at six dollars, and twelve shares at two dollars per share, 
when E. E. Parker became the purchaser. These shares 
were secured by mortgage. On the 22d October, the stock 
in question was transferred to E. E. Parkers the purchaser, on 
the books of the company by the attorney, in fact, of Martin 
Gordon. 

On the 3d of December following, the other instalment was 
ealled for, in pursuance of the resolution of the 18th October 
preceding. 

This suit was instituted in December, 1834. 

The cause, on these pleadings and evidence, was submitted 


to the court. The district judge rendered judgment in favor 


of the plaintiffs against Gordon, reserving to him, his rights 
against Parker. Gordon appealed. 








































175 a 








» 


176 _ CASES IN. THE SUPREME COURT 


Fustzun Dist.  Strawbridge, for the plaintiffs. Ba: 


April, 1835. 


la Lockett, for the appellant Gordon, scadaadial shaw a ee 
connox xr at. Gordon sold out his stock before the instalments were payable, = 


the plaintiffs should look to his vendee for payment. 

2. After the sale and purchase, Gordon went to the office, 
and with the knowledge of the plaintiffs, transferred. his stock 
on their books, to which they made no opposition or objection, 

3. The judgment appealed from, is at all events erroneous, 
in not condemning Parker to.pay the amount sued for, and 


not Gordon. . 
4. If Gordon be liable, judgment should have been reniea 


against Parker, in Gordon’s.favor, so that he may have the 


money refunded. 


5. But it is contended that the judgment against Gordonis 
erroneous, and should be reversed; and that he havehis 
mortgage erased and cancelled. nit, 


Preston, for Parker, argued to show that the latter was in 
no way liable as he never accepted the sale or transfer of the 


stock, as he ascertained the company had sunk its entire 
capital stock paid in. This fact he was not apprised of at — 


the auction. 
2. Gordon has not called Parker in warranty, as he might 
have done; who is consequently bound to set up the defence 


which he has, against his vendor. 


Bo sangge ag Watheus, J., delivered the opinion of the court. 
oider selis his 
stock, subserib- This suit is brought to compel the defendants: to payee 


_ wi dogo certain per centage on the amount of stock subscribed by 


the _ institution Gordon, to the institution, which was ordered by the board 


does no act re- 


leasinghimfrom of directors of the company. He resists the payment by ~ : 


he wil Se toend alleging that he is not bound to fulfil the obligations arising 


to pay up the in- from his contract of subscription, &c., in. consequence of 
led for by the having previously sold and transferred his stock to’ the 
irectors. 
defendant, Parker. 
The court below, considering that the plaintiffs had done 


no act, by which Gordon was released from his obligation, 
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“condemned him to pay the amount claimed, reserving to him Eastzes Dist. 


his right to pursue his vendee to recover from him. From a 


this judgment, Gordon appealed. sana ET AL. 


The decision of the case depends mainly on the pleadings Lewis's HEIRS, 


and matters of fact, and we are of opinion that the court 
below did not err in its conclusions, on these matters. x 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


JACOBS ET AL. vs. LEWIS'S HEIRS. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The general rule is, that the lands and slaves belonging to minors, cannot 
be sold for less than their appraised value. But the case of a licitation, 
provoked by a co-heir, or co-proprietor, to effect a partition, is an 
exception, and puts minors on a legal footing with persons of full age. 

The prohibition against alienating minor’s property, for Jess than its 
appraised value, does not extend to a case of a judgment against him, or 
of a licitation made at the instance of a co-heir, or other co-proprietor. 


This is an action of partition. The plaintiffs claim to be 
the transferees, by public acts, of all the shares or portions of 
six of the heirs at law of the late Robert Lewis, who died in 
the city of. New-Orleans, in 1832, leaving a large property 
or estate. The petition sets out the names of the several - 
heirs, comprising the mother as the only ascendant living, 
who is entitled to one-fourth ; and brothers and sisters, or 
their legal representatives, entitled to the remaining three- 
fourths, to be equally divided among them. It is further 
alleged, that some of the co-heirs, who are made defendants, 


are minors, and that the defendants reside out of the state 
23 
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Essreax Dist. The petitioners pray to be recogtiised as assignees of the 


April, 1835. 


heirs named in the said act of transfer; that a partition of 


Sica Br At. the common property of said estate be made, in such 
rewis’suers, Mavner as may be deemed legal ; and that a curator ad hoe 


be appointed to represent the absent heirs. 
The attorney appointed to represent the absent 
admitted the facts stated in the petition, and submitted the 


‘case to the decision of the court, whether the prayer vf oe 


petitioners should be granted. 


The court recognised the petitioners to be assignees, “a : 
confirmed them in the portions or shares of said heir, 


severally transferred to them, and ordered a partition fo be 
made accordingly. 

The register of wills offered the entire property for sale, to 
effect a partition, by licitation ; which, failing to bring its 
appraised value, no sidjnidication was made. 


The counsel for the plaintiffs, took a rule.on the attomey | 


of the defendants, to show cause why the property should 
not be.sold on the terms prescribed by the deliberations of 
the family meeting, heretofore homologated by the court, at 


whatever price it may bring. This rule was made absolute, 
The attorney for the absent heirs appealed from the order 


making the rule absolute. 


L. C. Duncan, for the plaintiffs.and appellees, relied on the 
Louisiana Code, articles 1201 to- 1208, in support of the 
judgment of the Court of Probates. 


J. Slidell, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiffs in this case, claim to be transferees of the 
portions or shares of several of the heirs of the late Robert 
Lewis, deceased, and demand an admission of-their claims, 


and seek a partition of said estate, between them and the ~ 


co-heirs of their transferors. 'The defendants and co-heirs 
being absentees, an attorney was appointed by the court, to 


defend their interests. He -did not deny the allegations in — 
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the petition, but submitted the case to the decision of the Easrsax Dis, 


court. The partition was found extremely difficult and Bek. TF 
inconvenient to be effected, in any other manner than by a 74°0Rs BF 4% 
licitation. This was attempted. The estate was put up at xewis’s ums. 
auction, but the appraised value was not bid, and there being —- , 
several. minors among the defendants, the register of wills 

declined adjudicating the property, and there. was no sale. 

The Court of Probates finally directed the property to. be 


' gold for whatever price it would bring. From this decision, 


the defendants appealed. The correctness of the opinion of 
the court on this point, is the only question submitted for our 
solution and decision. . 
On this point, there seems to be little difficulty. Itistrue, The tango 


rule is, 


the Louisiana Code, article 337, expressly declares that the lands and slaves 
lands or slaves, belonging to minors, shall not be sold for a on ee 
less sum than its appraised value. But the case.of a licitation %!4 for less than 


: thei ised 
or sale, at the instance of a co-heir or other co-proprietor, value. ‘Der the 
case of a licita- 


in order to provoke a partition, is expressly excluded by tion provoked by 
article 339 of the Code, from the prohihition contained in a = 
article 337. effect apartition, 

This principle was recognised by this court at its last term, and puts minors 
in the Opelousas district. It was there expressly laid down, °” sides ew 


that according to article 339 of the Code, the prohibition of fall age. 


against alienating the immoveables and slaves of a minor, tees odeeation 
for a less sum than the appraised value mentioned in the nating minors’ 
inventory, does not extend to a case in which judgment is to Kale cet 
be executed against him, or of a licitation made at the ©¢ value, does 


sine . not extend to a 

instance of a co-heir or other co-proprietor. See case of as judg- 
oe ° “tay D in 

Towle’s Administratric vs. Weeks et al. 7 La. Reports, 312; him on a licita- 

: tion, made atthe 

instance of a co- 


It is, therefore, ordered, adjudged and decreed, that the -heir or other 
judgment of the Court of Probates be affirmed, with costs. 
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M‘PHILIN’S EEnoyrens vs. GILLISE. pti : 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY oF 
NEW-ORLEANS. / she 


When there is intend in the record which would authorise the appellant _ 
to hope for any relief against a judgment rendered on his confession it 
‘will be affirmed with ten per cent. damages and costs, : 


This is an action on a promissory note executed by the 


defendant payable to Patrick M‘Philin, for five hundred 
dollars. The plaintiffs sue in their capacity of executors of 
Patrick M‘Philin, deceased, and allege they have amicably 
demanded the same, and payment has been refused. ie 
pray judgment. 
The defendant admits his signature to the note, which he 
avers was given on a settlement of accounts, between him 
and the deceased, and that since he gave the note, M‘Philin 
became indebted to him in the sum of eight hundred and 
eighteen dollars which he aes in ns paeenet =: “and 


reconvention. 
The account for the reconventional hacen is made out 


against the executors of the deceased, and annexed to the 


answer. 4 
On the trial the defendant obtained leave to withdraw his 


reconventional demand, and submitted the case on, his 
acknowledgment that he signed the note. From judgment 
rendered against him, he appealed. ~ , : 


Macready, for the plaintiffs.” : 


Preston, contra. 


Bullard, J., delivered the opinion of the court. 

The present suit was brought on a promissory note duly 
protested “for non-payment. The defendant admitted his 
signature but denied any amicable demand and alleged that 
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the note was given’on settlement of accounts, but that the Easrenw Drsr, 
plaintiff’s testator was indebted to him in a larger amount, Pent 
which he pleaded in compensation. Before the trial he was o#P#4™ ssmuum 
permitted to withdraw his plea in compensation, and the sss. xanme 
case was tried on his admission that he signed the note, “*™ 
Judgment was rendered in favor of the plaintiff, but without 
costs, and the defendant appealed. 

We see nothing in the record which could authorise the bsg thereis © 
appellant to hope for any relief in this court, against a a i nlek 


judgment rendered on his own confession, and we feel bound the appellant to 


to grant the prayer of the appellee and award him damages ~_ or any re- 
for a frivolous appeal. pI ae 
dered on_ his 

confession, it 


It is, therefore, ordered, adjudged and decreed, that. the with precat 


judgment of the Parish Court be affirmed, with ten per cent. daméges 


| damages, and that the appellee pay the costs of this appeal. “* 


ORPHAN ASYLUM 8S. MISSISSIPPI MARINE INSURANCE CO. 
APTEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a corporation, by a vote of its directors, appoints an attorney at law 
to manage its legal business for a year, with a stated annual salary, and 
he accepts the office, the contract is binding on both parties for the 
period of one year, when there is no provision authorising either party 
to retract at will. 

‘Bo where an attorney at law was appointed the attorney of the insurance 
office of defendants, with an annual salary of five hundred dollars, 
and was dismissed by the board of directors at the end of two months 
and a half; Held, that he is entitled to recover his salary for the whole 
year. 

This is an action to recover the sum of five. hundred 

dollars from the defendants, being the amount of the annual 
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Eastsaw Dist. salary of the attorney of the defendant’s insurance sa ” ; 


April, 1835. 


onemy 1 assum The evidence shows that on the 20th November, 1888, ss 4 


which has been duly assigned to the plaintiffs. 


nass. manrxx JOhn Slidell, Esq. was appointed attorney of the Mi 


INS.CO. 


Marine and Fire Insurance Company, which was notified to 
him by the President, and accepted, in the following terms; 
“You have been appointed by the board, attorney for thig 


office. You will please say in reply to this, whether you will 


accept the same. The salary is five hundred dollars 
annum.” To which Mr. Slidell replied, on the 20th, “J 


accept the appointment, and am prepared to receive any 


commands in relation to the institution, with which you as 
be pleased to honor me.” 

At a stated meeting of the board of directors held.on the 
6th February, 1834, H. Lockett, Esq:, was appointed 
attorney of the institution, which was notified by the secretary. 
to Mr. Slidell. To which he replied, that “having been 
appointed without solicitation on his part, and removed 
without cause, he should expect payment of the salary of. 
an entire year; and should, at the proper time exact that 


payment, if it be refused, appropriating the amount to the ; 


benefit of the Male Orphan Asylum.” 

There was no resolution of the board or extract from the 
minutes of its proceedings relative to this election, in evidence, 
All that related to the appointment, tenure and salary of the 
office, was expressed in the letter of notification by the 
president. 

C. Harrod, president of the company, witness for plaintiffs, 
says, that Mr. Slidell was elected in the place of Mr. N. 
Morse, deceased. That Mr. Morse was the attorney of the 
office, for several years, and from his first appointment until 
his death. Mr. Slidell was elected to fill the vacancy 


occasioned by the death of Mr. Morse; and that the new 
board at its meeting, elected Mr. Lockett, as it is customary | 


with a new board, to elect new officers. 


Mr. Story, late president, states, “ that at the time of Mrs 


Slidell’s appointment he was president of the defendant’s 
institution : that his impression was, that Mr. Slidell was 

























president of said company seven or eight years, and Mr. enemas sates 


to be the usual practice, that the attorney was not elected 


4 
| 
33 
i 


' Code, and he cannot be discharged without good cause. In 


. principle. Judgment was rendered for one hundred and four 


_ as attorney and counsellor at law, for the space of one year. 
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elected by the year and that none of the directors supposed E«stsxw Disr. 2 
that he would be removed in three months. Witness was >. “46 a 


Morse and Mr. Slidell, were the only attornéys during that sss. saan é 
period. That Mr. Slidell during his appointment attended ™™ 7 
to several suits for the company ; that no cause of complaint . R 
existed against him during that period. 

The defendants denied that they were in manner - 
indebted to the plaintiffs, except for a balance of one hundred — 
and four dollars due to Mr. Slidell, which they were and 
had been at all times ready to pay. 

The district judge, who tried the cause in the first instance, 
inferred, from the letter of acceptance and from what appears 


for a specified period of time, but elected generally at a salary 
of five hundred dollars per annum. That the case of an 
overseer is governed by the article 2719 of the Louisiana 


regard to clerks, they come under article 2718, and the » 
contract is commutative. The employer may dismiss his 
clerk, and the clerk leaye his employer at pleasure. The 
case of an attorney or physician, although it appears an 
extension of the rule, should be governed by the same 


dollars and costs in favor of the plaintiffs, but’ rejecting 
the claim for the annual salary. The plaintiffs appealed. 


G. B. Duncan, for the plaintiffs. 


Lockett, . contra. 


- Mathews, J., delivered the opinion of the court, 


The plaintiffs in this case, claim as assignees of John 
Slidell, five hundred dollars from the defendants on a contract 
made by the latter with the assignor, whereby they agreed 
to pay to him that sum for professional services to be rendered 


The insurance company refused to accept these services 











184 CASES IN THE SUPREME COURT 


Eastern Dist. sania than about three aes: from the date of the contract, 
ae without alleging any cause to authorise a violation of their 3 
onrHaN astiUM agreement. The Court below gave judgement against them oe t E 
wise, MARINE pro rata, from which the plaintiffs appealed. hd, 
scneeel The contract commenced by a vote of the board of direc 
siaicn, ‘by a ®ppointing the person, under whom the appellants claim, cad 
a pi sa dee their attorney with a salary of five hundred dollars per year, — 
attorney at law, This order was noticed to him by the president, and the office © | 
so Teanioces with was accepted by the attorney. From the date of the  - 
ae aad be acceptance the contract was complete and binding on both ie 
aecepts the of- parties, for the period of one year after its.ratification, unless — 
tora the Jaw under which it was made.authorises either party to 


weet Gy ae both retract ad libitum, without assigning any-just cause for the 
period Ra oe change of will. The district court after argument and 
i ob provision discussion of several articles of the code, on the subject of — 


eng —_ letting and hiring, came to the conclusion that the attomey | 
tract at will. in the present instance, stands in the predicament of a hired 
servant, attached to the person or family of his employer. 

This principle assumed, is the main basis of the judgment 
of that court. But we are unable to admit its correctness 
without relinquishing our understanding of language and 
opinions touching the relations of men in civil society, 
counsellors and attorneys are admitted to the profession of 
law, on the supposition of learning and integrity. To place 
them in the precise category of meniel and domestic servants, 
appears to us would be incongruous and unauthorised by the 
law. Their utility in the service of others depends on 
mental acquirements; they are valuable on the score of their 
science. 

If the employer of an artisan, or even a common laborer, 
when the contract is made for a specific sum to be paid for 
services to be rendered during a fixed period, cannot 

discharge the hireling unless for good cause, without being 
responsible for the payment of the price of the whole term of ~ 
service, what sound reason can present itself to the mind of — 
any person, why one who contracts to give the use of his 
mental exertions and services to another should not have a- 
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right to claim the entire benefit of a contract made for a, Easren 


determined period ? 
Any license given to parties bound by contracts to Petey 


; 1 prevail in all agreements legally made between individuals, was 
ae The attorney employed by the defendants in the present ee 





KEENE 
e 


the obligation arising from them at the will of either, forms #‘voroveu. 
an exception to the general rule of inviolability which should 5% where an 


at law 
of 


re 3 case, does not come within any exception to the general rule; sn, with nt 
} ay! - he and those under him have therefore a right to claim its pe a ; 
he - benefit. See Louisiana Code, article 2718, 27 19 and 2720. ara radi 
Ra missed : 


board of 
It is, therefore, ordered; adjudged and decreed, that the ars, atthe end of 
judgment of the District Court be avoided, annulled and abetted 


maearncsney 


sum of five hundred dollars, with interest at the rate of five 
per cent. per annum, from the judicial demand, and costs in 
both courts. 


H and appellants, against the defendants and appellees, for the * 
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KEENE vs. M‘DONOUGH. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


e 3 A judgment of the United States District Court, affirmed by the Supreme 

‘. Court, which concludes in these words: “ judgment must be given for 
the defendant, and the plaintiff’s petition must be dismissed,” will be 
considered as final, in favor of the defendant, and as res judicaia in 
another action for the same demand. 


_ Where a final judgment of the Supreme Court of the United States is 


court. 
This is a petitory action in which the plaintiff sie to 


recover a tract of land situated near the town of Baton 
Rouge, which he alleges he purchased at a public sale, in 
24 








pleaded as res judicata, its correctnéss will not be inquired into ¥ this 


_ reversed; "and it is further ordered, adjudged and decreed, ;) pry 
‘if that judgment be here entered in favor of the plaintiffs slay ry forthe 


year. 








EasTERn Dist. 1803, made by Governor Grandpré, and which is now * 


x‘roxovex, same defendant for the land in question, in the United 
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the possession and claimed by the defendant. i 
A suit was instituted by the present plaintiff against the 


District Court for the Eastern District of Louisiana, in Apri 
1832, and judgment rendered thereon, concluding as follows 
“The decree of the Spanish governor being in favor of the 
‘defendant’s title, and made by a competent tribunal, within 
the limits of the state, judgment must be given for the” 
defendant and the plaintiff’s petition must be dismissed,.”. - ae 
This case was taken by writ of error to the Supreme Court, 
of the United States, in which the judgment of the court 
below was “affirmed.” See 8 Peters, 308 and 311. Bee 
The defendant pleaded a peremptory exception to the. 
petition, because all the things set up and alleged in it had 
been adjudged and finally determined in the suit in the - 
Supreme Court of the United States, on a writ of error to the 
United States District Court for Louisiana. 
This exception was sustained by the district judge ; and _ 
from the judgment rendered thereon, the plaintiff appealed. 
Keene, in propria persona, for appellant. ac 
1. The judgment of dismissal of this suit in the District | | 
Court of the United States for the Eastern District of ~~ 
Louisiana, was merely a judgment of non-suit, which cannot 
serve as the basis to support the plea of res judicata. oe 
2. The judgment of the Spanish governor, Grandpré, 
rendered in this case in 1804, was a nullity, as the defendant —_ 
was not cited or represented in the suit and never appeared 
in court: It cannot, therefore, be pleaded as res judicata,'so oy 
that this case should be heard on its merits in this court. of 
8. A judgment which is in itself an absolute nullity, | 
cannot be made the basis of the plea of res judicata. Ae 


Grymes, contra. “i 








Martin, J., delivered the opinion of the court. 
In this case the plaintiff has appealed from a judgmentof = 
the District Court, sustaining a peremptory exception or 
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_ plea to the right of action, predicated on a final judgment Easrzax Dist. 
rendered in the Supreme Court of the United States, on a ae 
writ of error, to the District Court of the United States for . a 
the Eastern District of Louisiana ; as forming the res judicata ‘noxoveu, 
on the allegations in the petition. See 8 Peters, 308. 
It is not denied, that the present claim is not identically 
- the same, as that which was presented to the Court of the 
United States ; but it is urged that the judgment which was 
rendered in that court, is not a judgment on the merits, but 
simply one of non-suit. t 
The judgment of the United States District Court for the the United Sates 
Eastern District of Louisiana, concludes in the following 2grmed vag 
words: “The decree of the Spanish Governor being in favor 52 me Cott, 















of the defendant’s title, and made by a competent tribunal eco woe | 

















‘ within the limits of the state, judgment must be given for the be given forthe a 
ed BE defendant, and the plaintiff’s petition must be dismissed.” the plainttPepe- : 
|} The plaintiff has urged, that the judgment of the Spanish tition | must be 

1 dismi ”? wi 


governor, which is the apparent basis of the judgment of the be considered as 
a United States’ District Court, is a mere nonentity, because it n> So me ing 
*\}. was rendered without any citation, appearance or presence and as ree judi~ 
of the party, against whom it was pronounced, and cannot pore in as 
| be presumed to have caused a destruction of his title. oun Cages 24 
"a | It is not for us to inquire into the correctness of the PO en of the 
decision of the United States District Court, which appears, pepper United 
- however, to have been confirmed by the Supreme Court of aa.s is plead- 
the United States. But this court cannot refrain from ia its odeeete 
considering it as a final judgmenit on the merits, and not a einai mete 
judgment of non-suit, which would authorise the institution this court, : 
of another suit, on the same grounds and for the same cause 


of action. 





aan 


It is, therefore, ordered, adjudged. and decreed, that the 
judgment of the District Court be affirmed, with costs, 
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~ Where there are several opposing claimants to the plaintiff, whose demands 


* value. 
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ABAT VS. NARTIGUE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT,  —=_— 

; 3 ; : ve 

Creditors for supplies of ship-chandlery, &c., furnished a vessel on her 

departure, loose their privilege on the vessel or her proceeds, for the 

amount of such supplies, if they suffer her to depart on a second voyage | 
before enforcing their privileged claim. 


were severally and separately passed upon by the judgment of the : 
inferior court, none of them can be heard on the appeal, but such as are 
actually appellants from the court a qua. 


This is an action on a promissory note, payable to order, 
against the drawer and endorser, for one thousand one hundred ~ 
dollars. The plaintiff obtained judgment, and on the 24th . 
June, 1834, levied his execution on the schooner ae 
belonging to the defendant Nartigue, which was sold by the 
sheriff, on the 19th August following, after complying with ” 
all the formalities of law, for the sum of two thousand, seven © 
hundred dollars in cash, being two-thirds of her oPPrele 


Zest 


-R. Layton & Co. obtained a provisional seizure on dei 
3d of July, while the vessel was in the hands of the sheriff, 
on which he claimed a privilege for the sum of five hundred — 
and nineteen dollars seventy-three cents, being for supplies of 
ship-chandlery, from the 29th November, 1833, to the 10th 
February, 1834, when she sailed on a voyage to the West 
Indies, and for which a note was taken. The Orleans 
Insurance Company, also, made claim to three hundred and 
sixty-nine dollars fifty cents for premium of insurance, on the: 
vessel valued at six thousand dollars, for six months, from 
the 6th February to the 6th August, 1834, ' 

Several other claimants presented claims, and demanded to 
be paid by privilege or otherwise out of the proceeds of the 
vessel when she should be sold. 
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_..’ The district judge fixed a day for hearing the several Easrsix Disr, 
* elaimants, and for classifying their claims according to law. ae 
The evidence showed that the vessel traded to the West mer: A 
Indies, from the port of New-Orleans. That she cleared on xanticuszran 
the 8th February, 1834, and sailed about the 11th of the 
same month for Jamaica and returned. On the 25th April, 
following, she sailed again for Port-au-Prince, and returned 
to New-Orleans, the 23d June, and was seized on the 26th 
of the same month in this suit. 
ie The-judge a quo decided that the plaintiff having blitined 
a judgment, and recorded it, and actually seized the vessel 
‘before any of the claimants had a privilege, which nothing 
but a superior privilege could interfere with ; that Layton & 
Co. had lost their privilege, by suffering the vessel to depart 
on a second voyage ; and that the insurance company only 
were entitled toa privilege for the premium on the last voyage, 
for which they were allowed half their claim, or one hundred 
and eighty-four dollars seventy-five cents. 
From so much of the judgment as dismissed the claim of 
R. Layton & Co., they alone appealed. 
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% . ’ : 
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Preston, for the appellants, contended, that. the claim of 
-Layton & Co. was a privileged’ one, which was not extin- 
guished in regard to the schooner or its proceeds under seizure 
at the suit of the plaintiff. Louisiana Code, article 3202, 
No. 8. Code of Practice, 289. , 

2. This privilege is not prescribed against until the lapse 
of one year from the time the debt accrued. One year had 
not elapsed in this case. 

3. No. 8, of the article of the Code giving this privilege, 
does not limit it to the last voyage. But the preceding 
numbers of this article do limit the privilege to the last 
voyage in express terms. - Hence there is a distinction 
Pie between them. The term voyage, in No. 8, is used twice, 
74 i and merely as a word of description and not of limitation. 
a 4, A privilege given by law cannot be limited by the 
court ; it exists until prescribed by law. ‘ Privileges become - 
extinct by prescription.”  Lowisiana Code, article 3244. 
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Easterx Dist. 5, The debt or claim for supplies for the construction or 
April, 183°. _ equipment of ships, is prescribed by one year. Louisiana 
“ABAT Code, article 3499. pete 
xanievs stat. 6. Layton & Co. claim a privilege over Abat, the seizing, 
but who is common creditor. The vessel had only been 
seized four days before Layton & Co. also-seized for their 
privileged claim. It is believed the express words of the law 
give them a privilege over the plaintiff, which is not extin- 

guishéd, and cannot be until the extinction of the debt. 


D. Seghers, conira. 


Martin, J., delivered the opinion of the court. 

The plaintiff in this case, having obtained a judgment 
against the defendants, for the sum of one thousand one 
hundred dollars, interest and costs, issued his execution 
thereon, which was levied on the schooner Emperor, the 
property of Nartigue, and sold for the net sum of two thousand 
three hundred dollars. While the schooner was under 
seizure, several claimants put in their claims for supplies 
furnished, and other advances made and expenses incurred 
on account of said vessel, and urged their pretentions and 
right to be paid by privilege over the seizing judgment 
creditor, out of the proceeds of the sale. Among these was 
Robert Layton & Co. for five hundred and five dollars 
seventy-three cents, for ship-chandlery furnished up to the 
8th February, 1834; and fourteen dollars twelve cents for 

' articles delivered on the 10th of the same month. Judgment 
was rendered rejecting their claims, from which Layton & oe 
Co. appealed. Mig | 
The appellants complain of the decision of the district ue 
judge in disallowing them a privilege on the vessel, which ie | 
' they claim under the provisions of the Louisiana Code, article { 
3204, No. 8, and Code of Practice, article 289. The appellee ~ 
admits that the privilege claimed, once existed on the vessel, . 
but contends that the article of Louisiana Code, cited in its 
support, confines the existence of this privilege, to the end of 
the first voyage made after the supplies are furnished. That ? 
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in this case, the schooner made several voyages~after the Easrers Dur, 


supplies were furnished, before the exhibition of the claims of iets 
the appellants. He further contends that the Code of Practice - Baw 
regulates the manner in which privileged and other claims ninrenueler an 
or rights, are to be enforced; but that the nature of those rights, 
and the period within which they exist and afterwards ceased 
to exist, are ascertained and governed by the Louisiana Code. 
The evidence in the cause shows, that the articles for 
which this privilege is claimed were delivered on or before 
the 8th or 10th of February, 1834, after which the vessel 
made two voyages to the West Indies, and back again to the 
port of New-Orleans, before she was seized. She returned 
from the second voyage on the 23d of June, and was seized 
by the sheriff under and. by virtue of the execution of the 
the plaintiff, on the 26th of the same month. 
Layton & Co. had taken a note for the amount of their 
debts and made a provisional seizure of the vessel on the 3d 
of July, while she was in the hands of the sheriff, under the 
first seizure. 
The article 3204, No. 8, recognises a privilege in sellers, Creditors for 
those who have furnished materialsor labor inthe construction, chandler ¢ — 
if the vessel has never made a voyage ; and creditors for supplies, Srnished # ves- 


- sel on her : 
&c., previous to the departure of the ship if she has already made eile? an md 
@ voyage. : vessel ~e 


The appellants must therefore show that’they are entitled —— pha 
to the privilege claimed by them, under the second branch of supplics, if they 
this article, for it is clear they cannot come under the first. _ part on a second 

The privilege is limited to the departure of the vessel on whetsing "thele 
her first voyage, after the supplies are furnished in the-one Privilegedelsim. 
case, and by her departure on a second, after her return from 
the first voyage, in the other case. : 

In the first hypothesis, the privilege expired on the departure 
of the schooner for Jamaica, on the first voyage after the 
supplies were furnished ; in the second, it expired on her. 
departure for Port-au-Prince, because she had made a voyage 
since the supplies were furnished; hence the privilege must 
have been claimed before her departure for Port-au-Prince, on 
her second voyage since it attached, or it is lost. 
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La 


Easrsny Dust. In neither hypothesis, therefore, can Layton & Co. the 
Hori, 185°. appellants in this case, exercise their privilege on the vessel 
ABAT or its proceeds. ® 
wanricueerat. The counsel for the appellants has invoked the Code of 
Practice, article 389, where the person who has furnished 
materials for a vessel is authorised in certain cases, when he 
sues the owner or captain, to demand the seizure of the vessel, 
to enforce his privilege, on making affidavit of certain facts, 
This article does not appear to us, to have any bearing on. 
the present case. No owner or captain issued here, and the 
Code of Practice in defining the manner in which the 
privilege is to be exercised, does not extend the period, which 
is limited by the Louisiana Code for the comtiot of its 

existence. © 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, in regard to Layton & Co.,, 
be affirmed, with costs. 


The New-Orleans Insurance Company, who were also’ 
claimants in the court below. and only had their claim 
partially allowed, have prayed to have the judgment corrected _ 
and their whole claim allowed in this court. 

They contend that they are in some degree parties to the 
appeal, because if the appellants had been relieved in this 
court, whatever had been allowed them, would have propor- 
tionally diminished the amount which the company obtained 
in the first instance; hence the company being a party to 


the appeal without being appellant must be considered as an 
Where there 
are several op- 
posing claimants jydgment in their favor. 
to the plaintiff, 
whose demands It appears to the court, that what is here asked by the 


rall 
and. separately insurance company cannot be accorded to them. The case 


pees ia dgment by shows that there are several claimants, whose demands were 
the _ inferior passed upon in the court below, besides the appellants and 


) wat com of the insurance company. They would all be affected if the 


og on the ap- judgment be amended in favor of the company. It therefore 


but such as 
are actually ap- follows, that the latter can only obtain relief contradictorily 
pellants from the . 
courtaqua. With these several claimants. 





appellee, and as such may require an amendment of the | 5 
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The appellants are without interest and cannot oppose the Eastzax _ 
pretensions of the insurance company, should they be heard 2 
on this appeal. Their privilege has been denied here, and — wae 
the plaintiff and appellee has been cited to answer the aneee wensoueeiie 

_ of the appellants only. EXECUTORS; 

The pretensions of the insurance company, therefore, to 

obtain relief on this appeal, cannot be heard. 





ET AL 


WINTER v8. THIBODEAUX’S EXECUTORS ET Ai. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE ' = 
JUDGE THEREOF PRESIDING. : 


The treasurer’s deed of conveyance to the purchaser of a tract of land sold 
for the state taxes, is insufficient evidence of title, without legal evidence 
of the original assessment of the taxes due. 

Under the Civil Code of 1808, article 15, page 454, minors had a legal mort- 
gage on the property of their tutor fromthe day of his appointment: 
Held, also, that land acquired during the tutorship is subject to the 
mortgage of the minor. ’ 

A judgment recovered by a minor against his tutor, when not attacked as 
fraudulent or collusive, is primé facie evidence of the amount due, the 
payment of which is secured by legal mortgage, when offered against a 
third possessor of the mortgaged premises. 


This is an action by the plaintiff as the original vendor of 
a tract of land, sold to the ancestor of the defendants, in 

“which he seeks to have a former judgment rendered condi- 
tionally, in his favor for the price, made absolute. 

. The pleadings and evidence of the case show, that on the 
5th of December, 1828, Gabriel Winter obtained a judgment 
against the executors of the late H. S. Thibodeaux for seven 
thousand dollars, the price of a tract of land which he had 


sold in the life-time of the latter. But the defendants having 
25 
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Easrsnx Dist. shown they were in danger of eviction by the heits of 





Walker Gilbert, the judgment was made conditional thay — 
Winter should not take out execution, until he gave security _ 
in the sum of fifteen thousand dollars. 

In May, 1831, the plaintiff instituted the present suit i 
have the said condition set aside, and that the judgment-be 


made unconditional and absolute. He claimed this alteration i! 


on the ground that the land in question, on which a mortgage. 
is claimed by the heirs of Walker Gilbert, was in 1828, while 

W. Gilbert was still living, sold by the treasurer, for the state 

taxes due on it in 1813—14, and purchased by A. A. Suares,. 
for thirteen dollars, who received the treasurer’s deed therefor, _ 
and conveyed the land so purchased to the plaintiff for 

fifteen dollars sixty cents as the consideration. He contends 
that he took the premises under this sale for the taxes and 
the conveyance to him, free of. all liens and mortgages 
subsequent to the year 1816, before the appointment of tutor, 
In September, 1833, the heirs of Walker Gilbert intervened 
and claimed the land in virtue of a legal mortgage, and 
judgment, for twenty-one thousand four hundred and fifty~ 
five dollars, with interest, rendered in March, 1825, against 
Lloyd Gilbert, their late tutor. They claim the right of 
mortgage on all the property owned and possessed. by 
their said tutor, from the date of his appointment in 1818, 
till his death, on the 7th March, 1825. The land in contest 
had been sold by him in the mean time, to the present 
plaintiff, who sold and conveyed it to the late H. 8. Thibo- - . 
deaux, the ancester of defendants. They allege they have 
made an amicable demand, of more than ten days, from the 
defendants, to pay their judgment or surrender up the pre- 
mises, which they have refused. The defendants plead the - 
general issue, and aver they are purchasers and possessors in 
good faith, and entitled to the value of their improvements, 
amounting to fifteen hundred dollars; that Winter, their 
vendor, be called in warranty, and the same judgment — 
rendered against him, in their favor, as the, heirs of Gilbert 
may obtain against them. When all these separate demands 
were consolidated and submitted to the court for decision, 
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_ by consent of parties, all the questions of improvements and 


damages, as well as the rights of Gilbert’s heirs to recover 
fruits and revenues, were reserved for future investigation. 


-. The district judge, who tried the cause, decided that a 8 Ve 


Winter being the owner of the land when he purchased ***°77™* 


- from Suares, who bought at the sale for taxes, it was 


only redeeming his own land, the sale being a vente & réméré, 


_ and that he did not strengthen his title thereby. That the 


heirs of Walker Gilbert bad a legal mortgage on the land in 
question, from the date of the appointment of their tutor, 
Lloyd Gilbert, from whom Winter purchased it. 

Judgment was rendered against‘ the land, in the hands of 
the defendants, as third possessors, in favor of Gilbert’s 
heirs, for the amount of their judgment against their tutor, 
and in favor of the defendants, heirs of Thibodeaux, against 
Winter, in warranty, for such sum as the heirs of Gilbert 
should derive from a judicial sale of the mortgaged premises 


Winter appealed. Thibodeaux’s heirs joined in the appeal, 
and prayed the judgment to be corrected, by allowing them, 


the value of their improvements. 


Porter, for the plaintiff, urged the following points; 

1. The district judge erred in deciding that the treasurer’s 
sale to Suares, evidenced by deed, did not convey to him all 
the property of Walker Gilbert, in the premises sold, free 


from all posterior liens and incumbrances. 2 Martin's 


Digest, 456. 
2. The judgment of the District Court i is also erroneous, 


because it recognises a legal mortgage in favor of the heirs 
of Walker Gilbert, on the property now owned and possessed 
by the heirs and legal representatives of H. 8. Thibodeaux, 
——e!, Civil Code, p. 72. Louisiana Code, 354. 


Taylor, for the heirs and representatives of Thibodeaux, 
contended there was error in the judgment below, because it 
only gave them the price of the land, without any allowance 
for improvements and such damages as they had sustained. 
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premises, unless it be attacked on the ground of fraud and 
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2. The plaintiff was not entitled to any interest’on‘t} 
judgment he obtained in 1826, as it required him to 
security before he was entitled to any benefits under it. 
3 Martin, 245. 6 Ibid., 659. 8 Ibid., N. S., 214. 1 Loulitens 
Reports, 81. 4 Ibid., 94-5. cS 
3. The heirs of Thibodeaux should have had judgment. 
against Winter, in warranty, for the value of their improves eM 
ments. Civil Code, 104, arts. 1,2 and 3. Ibid., 196, art. 216; 
Ibid., 462, art. 98. Louisiana Code, 500, 1334, 3370. ie 


J. Seghers, for the heirs of Walker Gilbert, the intervenors; — 

1.-The judgment of the minors, which they had obtained = 
against their tutor, is prima facie evidence of the debt and J 
mortgage against the third possessor of the mortgaged 7 


collusion. 1 Louisiana Reports, 379. 

2. The legal mortgage.of the minors could not | be _ 
extinguished or affected by the pretended sale for the taxes, 
by the state treasurer. This would be opening the door for 
the greatest frauds. 

3. In 1828, when this land was sold, the state had no 
longer any lien or privilege for taxes due in 18138 and 1814 
By the adoption of the code in 1825, the state renounced her. 
privilege. Louisiana Code, art. 3152. 3 Louisiana Reports, 158, 

4, The minors of Gilbert object to the treasurer’s sale, on 
the ground that there is no proof that the land sold, is the 
same owned by Walker Gilbert, and now in the possession 
of the defendants. 4 Louisiana Reports, 207. 

5. The state treasurer had no authority to sell lands for 
taxes due, so far back as 1813 and 1814. ron acts of 1818, 
2 Moreau’s Digest, 479. 

6. Even if the state treasurer had authority to sell lands for . _— 
taxes due in 1813 and 1814, there is no evidence that he 
complied with the formalities of law; that the land was 
advertised, &c. In forced alienations, the legal formalities 
required by law, must be strictly pales with. 4 Louisiana 
Reports, 150, 207. 
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‘WM. ‘There is no assessment roll produced, or evidence Eastenw Drsr! 
that this land was assessed for the state taxes. This is a. ok . 
fatal defect. 6 Martin N. S., 347. 7 Lowisiana as 46. | = ae 


Bullard, J. delivered the opinion of the. court. — ae 
The appellant, Winter, having sold to the late H. S. ‘3 
Thibodeaux, a tract of land which formerly belonged to  ~- 4 
Walker Gilbert, sued the executors of his vendee for the 
ptice, and recovered judgment ; subject to the condition, that 
its effect should be suspended until Winter should give 
security in the sum of fifteen thousand dollars, to protect the 
defendants against the danger of-eviction, in consequence of 
legal mortgage on the land, in favor of the minor heirs of 
Walker Gilbert, resulting from the tutorship of Lloyd Gilbert, — 
- to whom the land belonged at the time he was appointed 
their tutor. 
The present suit was instituted - by Winter, to cause that 
i restriction as to the effect of his first judgment, to be judicially 
| rescinded, on the allegation, that the land had been sold for 
FF - taxes due by Walker Gilbert in 1813 and 1814, that he had 
a : purchased the land from Suares, who bought it at the treasu- 
— 4) rer’s sale, and that he holds it: free from all liens and 
Bs . mortgages subsequent to the year 1814, and that the legal, 





mortgage set up by the minors Gilbert, never attached. 
In this suit the heirs of -Walker Gilbert intervened and set 
up their mortgage, averring, that the land belonged to Lloyd 





Gilbert their tutor at the time of his appointment, and that — 

they have a judgment against him -for a large balance on . ae 

account of ‘his tutorship. They further represent, that they a 
1G have instituted an hypothecary action against the repre- se 
 gentatives of Thibodeaux, which is yet pending, and which (>. Sa 


eo they pray may be consolidated with this suit The +. ~ AE 
4 __- _ representatives of Thibodeaux, deny generally the allegations ; 
“| —__ in the petition, they allege that the first judgment rendered 
| against them in: favor of Winter, not having been appealed 
from, has become final, and that they are not bound to pay 
any part of the money until security be given according to 
that judgment. 
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Easteex Dist. In the hypothecary action, Winter was called in w 
April, 1835. and the two cases having been consolidated, were we 





wierse together, judgment was rendered in favor of the keirs. q. 
qurnopzavx’s Gilbert, and the original plaintiff appealed. 

uxnourons. § The case presents two questions for the consideration i 

this court: Ist. Has the plaintiff acquired under the 

Treasurer’s sale for taxes, the title of W.-Gilbert, as it existed — 

in his life-time, and free from the mortgage of his minor heirs) 










which arose after his death, and while the land was ig ah 


possession of Lloyd Gilbert, their tutor ? and, 2d. Have the - | 


heirs of Gilbert exhibited such evidence in the hypothecary 


action, as entitles them to have the land sold, in the hands ce : 4 


of the heirs of Thibodeaux, as third possessors. 


I. The only evidence exhibited in support of the plaintifs ae 
title under the treasurer’s sale,_is his deed of conveyanceto _ 
Suares. The land is described as a tract of ten arpents, more — 
or less, situated in the parish of Lafourche Interior, andig 


declared to be sold for state taxes for the years 1813 and 1814, 


The sale for arrearages of taxes, took place on the Ilthof 


The treasu- February, 1828. The tract of land sold by Lloyd Gilbert te 
rer’s deed of Winter, and by the latter to Thibodeaux, is discribed as @ 


conveyance to 


the purchaser of tract of ten arpents front on each side of the Bayou Lafourche __ 


sold { for a state and containing eight hundred stperficial arpents. In addition 


taxes is insufli- to this striking discrepancy, this court has repeatedly decided 


cient evidence of 


tide, without le- that a title cannot be made out under a collector’s or :. 
c original as- treasurer’s sale for taxes, without exhibiting legal evidence of ~ 


fcesment of the the original assessment of the tax due. In the present case 


ba? d 34 3 no such evidence is offered, and we are of opinion that. the 
C. treasurer’s sale, conveyed no title. 6 Martin, N. S. 347, 
Louisiana Reports, 46. 


| W, 2 2 a II. In support of their claim in the hypothecary action, the 
| LZ MIL 246. heirs of Gilbert exhibit a judgment rendered in their favor, 


against the representatives of L. Gilbert, their former tutor, 
for twenty-one thousand four hundred and forty-five dollars. 
His appointment took place on the 2d of September, 1818. 
The tract of land in question became the property of Lloyd 
Gilbert in the year 1820, having been sold as a part of the 


estate of Walker Gilbert, purchased by Thomas C. Nicholls . 
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‘and by him conveyed to Lloyd Gilbert, who sold it to Winter Easrinx Drer: a 
“ two years.afterwards. Under the provisions of the Old Code, ae. a 
in force at that time, the minors had.a tacit mortgage on the Wi"TEE a 
property of their tutor, from the day of his appointment.  neseele 
a Old Civil Code, page 454, article 15. 
= e. ~ «The mortgage, therefore, in our opinion, attached to the: yader the a 
3 tract of land in question,’as soon as it became the property % Code of 1808, 
article 15, p. 454, 4 
of the tutor. The judgment recovered by the minors, against minors hadale- + 
their tutor or his legal representatives, is primé facie evidence eS eee aoe 
of the amount due, the payment of which is secured by the their ctor, _ = 
legal mortgage. The judgment in this case, is not attacked hisappointment: 4 


as fraudulent or collusive. 1 Louisiana Reports, 379. land, igor? 
We are, therefore, of opinion, that the District Court did soigeeuiee: 


‘ not err in ordering the land to be sold to satisfy omeeipign te the montanes 
of the heirs of Gilbert. rg judgment, 
But the appellees, the heirs of Thibodeaux, complain of — A. 
aula the. judgment rendered in their favor, in warranty, against his ‘total when “hen S/N 
_ | | _ Winter, by- which the latter was condemned to pay only the 7% jtaeked ss -“ + 





price of the land, according to the original ‘contract of the collusive, ner 


,) sale from Winter to their ancestor, whereas he ought to have denes of the a- 

| a been condemned to pay the value of the improvements made prose = 
aie. by them on the land, and such pear: as they may suffer a aa pen 
in the premises. ES when of- 

ered against a 


“The judgment expressly reserves: all questions in relation 4, 
to improvements and damages, as well as for fruits and of the mortgag- 
revenues between the different parties, for future adjudication, 
under an agreement found in the record. 





di It is, therefore, ordered, adjudged and decreed, that the BR ca al” 
OLE judgment of the District Court be affirmed, with costs; and. , ~~ og 
}i. it is further ordered, that the case be remanded for further ~~ = “\%. ww 
a ee proceedings in relation to improvements. oo" a 
4 XJ Ps O6C SSOP BEES 
women wih eek : 
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April, 1835. a 

‘ hs ; 

BLANCHARD 
BLANCHARD vs. MAURIN. 


APPEAL _— THE COURT OF THE SECOND JUDICIAL DISTRICT, THE supae. 
THEREOF PRESIDING. 


Where the note sued on and annexed to the petition, is described ag 
bearing date in December, and the one offered in evidence, according ; s 
to the report of experts, shows the Roman numeral X, was used instead , 
of the word December: Held, to be properly admitted in evidence of the ;@ 
plaintiff's demand, notwithstanding the objection of the defendant on the  F ; 
ground of variance. ; i ce 

This is an action on a promissory note. The petition | 

- described the note to be for the sum of six hundred and =| 
- fifty-two dollars, bearing ten per cent. interest from the Sth 
of December, 1825, as will appear by the defendant’s note. 
of that date, &c.; and he annexed said note for reference. 
He prays judgment thereon. . 

The defendant pleaded a general denial. 

On the trial the plaintiff offered the note sued on, in 
evidence. The defendant objected, on the ground that there 
was a material variance between this note and the one 
declared on in the petition ;. the note now offered being dated. 
in November, 1821, or at least, not dated on the 5th Decem= 
ber, 1825, and the court overruled the objection (after having 
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i” 
| appointed experts, who reported on the date of said note) and _ 4 
1 5 received it in evidence. The defendant took his bill of 
. { exceptions. 

Judgment was rendered for the amount of the note, and . 

i interest; from which the defendant appealed. | 

| The original note. was sent up with the appeal, for the 


inspection of the court. 


53 as : ‘ 





Nicholls, for plaintiff. | 

1. The defendant not having formally denied his signature, 3 
the debt was proved, and the demand of plaintiff fully _ 
established. 
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_ 2. The note is. proved by experts, to be of the date alleged ; Eastsaw Drsr. 





8 : . . . . 1835, 
‘4, there is no discrepancy or variance between it, as alleged “<— ' 
ig and shown in evidence. spss 2 
4 MAURIN, 


Taylor, for the defendant. 


i 


Martin, J., delivered the opinion of the court. : 

The defendant was sued on his promissory note, bearing «4 

. interest at the conventional rate. He pleaded the general 

i issue, and on judgment being rendered against him, he 
_ |. appealed. Ksding 

as On the trial of the cause in the District Court, the 

1} defendant objected to the introduction of the note sued on, 

o. in evidence, on the score of a variance between it and that 

| __ described in the petition. The alleged variance is in regard 





ae 


Se to the date. The petition described the note as bearing date % 


the 5th of December, 1825. The original note was annexed Bhat paipen 


to the petition, and comes up with the record. The word nexed to the pe- 
. . : . tition, isdescrib- 
December is not very legible. Experts were called on in ed as bearing 


the District. Court, who reported the word December was date in Decem- 


, ; : : : der, and the one ‘ 
intended. The note was received in evidence notwithstand- offered in evi- 
‘ ° ‘ dence, according 
ing the objection of the defendant. to the report of 


As the case is presented, it appears to this court, the (°° ally ae 
|. district judge did not err in receiving the note in evidence. mera. X, was 
re . As the original was annexed to the petition, there could be the word Decem- 

gl pe ? 


iv no material variance or surprise. On inspection of the note, ronely admin. 

E : : : ted in evidene 

ah it appears the word December was written, as is not UNCOM- (Fy,2 plaintiff's 

‘i mon among the French inhabitants, with the Roman sean nae 

. . ° e Ww 

numeral X, instead of December. This is not plainly done, chisotion of the 
but it is the most correct, way of deciphering the date. agora oof 
Experts have reported so. . variance. 

a It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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Eastern Dist. 

April, 1835. 

GRAVIER’S 


CURATOR ; ‘ 
‘U8. ‘ GRAVIER’S CURATOR v8. CARABYS EXECUTOR. 


CARABY’S EX’R, 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND City oF 
NEW-ORLEANS. 





GE S65, S66 


gn Zs A mandamus will not be awarded to compel the judge a quo, to allow an 
Wa 1% pe sy appeal from an interlocutory order which te to the defendant six 
F / months delay to procure papers and prepare his answer, when he can 
32% Y v3 be relieved on an appeal from the final judgment, on showing that the 
taht 730 judge erred in refusing him the delay asked for. 

: LAL 22 C= The defendant will not be allowed an appeal from an interlocutory order 
46 LIL Lt Fy - or decree, in order to avoid an appeal from the final judgment which 
PY 7272 22 ts may be rendered against him, because he may not be able to give security 
274 9 4 JS” and procure a suspensive appeal. 
| o3 vad “3 7 Security must be given in every case according to law, in order to obtaina 
ie Yo 2 suspensive appeal, although it be a constitutional right. 
ang tse — This case comes before the court on an application fora 

mandamus to compel the judge of probates to allow an appeal 
from an interlocutory order. 
The defendant alleges he is sued as the executor of 
me Antoine Caraby in relation to transactions had with his’ 
, testator and the late Jean Gravier, as far back as 1810. 
That his testator died m Paris, in 1832, where most of his 
papers are deposited ; and that he, the executor, is wholly 
ignorant of the transactions out of which the plaintiffs 
demand has arisen. He filed his affidavit setting out all the 
facts and circumstances attending his case ; and took a rule 
on the plaintiff, to show cause, why a judgment, which had 
already been rendered by default, should’ not be set aside, 
and that a delay of six months be allowed him to send to 
France and procure the necessary papers, to enable him to 
prepare his answer and make out his defence. On the 
| hearing of this rule, the judge of Probates made an order 
i discharging it and refusing the delay asked for. The 
defendant prayed an appeal, which: was also refused. 
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Thé counsel for the defendant applied to the Supreme 


Court and obtained a rule on the judge of probates to show 


cause why a writ of mandamus should not issue commanding 
him to allow and send up the appeal as prayed for. 

The judge showed for cause, that no appeal lies from an 
order refusing the defendant six months to answer the petition 
of the plaintiff. No appeal lies, except from final judgments ; 
or from. interlocutory judgments, when they cause an 
irreparable injury. Code of Practice, 565 and 566. -Merlin’s 
Rep. de jur. verbo, interlocutoire. 

2. The application for the delay to file an answer to the 
merits, was not made until after judgment by default, when 
according to law such an application could not be received. 
Code of Practice, 316. 

8. The question of granting this delay was discretionary 
with the court, and as this respondent believes, was not 
necessary for the purposes of justice. 

4, After filing the answer, the defendant might, according 
to law and the rules of court, have obtained a commission to 
procure the evidence necessary tv his defence, if such existed. 

5. From the showing made, this respondent was induced 
to believe that procrastination was the chief object in asking 
for the delay. 





‘Easterns Dist. 
April, 1835, 


GRAVIER’S 
bee i 


cm EX’R. 


6. The facts alleged on behalf of the defendant to obtain | 


the mandamus are sworn to by his counsel and not by the 
defendant, as is required bylaw. Code of Practice, article, 840. 


D. Seghers, for the defendant in support of the application 
for the mandamus. 


Martin, J., delivered the opinion of the court. 


The counsel for the defendant obtained a rule in this court 
on the judge of the Court of Probates, for the parish and city 
of New-Orleans, to show cause why a writ of mandamus 
should not issue commanding him to allow an appeal from a 


A mandamus 
will not be a- 
warded, to com- 


judgment discharging a rule taken on the plaintiff; to show pela judge a quo 


cause why a judgment by default should not be set aside and 
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Easrenx Dist. six months allowed him, the defendant, td prepare and file — 


“April, 1855. his answer in. 


oo 
cnavien’s The judge of probates appeared and showed for cause why 
“oe. the mandvymus should not issue; Ist. That the appeal prayed 


CARABY’s EX’R. for, is from an interlocutory order, which may indeed be 


a re. productive of delay, but cannot occasion any other injury not 


- age a ; : : ; 

iiidan, ae Susceptible of being redressed or relieved against, by an 

months delay, to appeal from the final judgment, which might intervene, 

vad prepare his Lhe order complained of, was one refusing to the.defendant 

A ha re a delay of six months, in order to send to France for certain 

on an appeal papers, which are alleged and deemed necessary, before filing 
n 


from th 
judgment, on 2M answer, to establish the defence of the case. 


showing thatthe "The judge stated the motives of his refusal, which itisnow 


erred in 
refusing him the unnecssary to examine. If the final judgment be against the 


delay asked for. ; ‘ 
The defendant O¢fendant, and he sees fit to appeal therefrom, there cannot 


will not be al- be a doubt of his right to obtain relief, if he can show that 


lowed ; : ‘ ; 
penn sean oom the judge erred in refusing him the delay he requested. 


oy ; order or It has, however, been urged by the defendant’s counsel in 
ot pelle ty the argument of this case, that the defendant may possibly 


eal from the fi- ce 3 . ° 
oe judgment be precluded from relief in this court in case of a final 


ibeved silat judgment being given against him, by his inability to procure 


him, because he the necessary security to obtain a suspensive appeal. 
to ive security This argument proves too much. For it was admitted an 


-_ xive ap. #ppeal might be claimed from every interlocutory decree. 
peal. : The legislature has presumed that every one, who hasa 
RS ri lg ust claim to be relieved on appeal to this court, is able to give 
px case, accord security. This is required by law; and no provision has 
der to obtain a heen made for a contrary case. Nothing, therefore, enables 
pe ; although it us to remove the obstacle, which the law has created in this 
e a constitu- i itnti ; 
tional right. respect, to the exercise of a constitutional right. 


The rule is therefore discharged with costs. 
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PALFREY v3. WINTER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The transcript of the record may be filed within three judicial days after 
the return day. 

Within the three judicial days of grace, the appellant may obtain further 
time, on showing cause. But, at the expiration of the three days, the 
appellee may obtain a certificate from the clerk, that the appeal has not 
been prosecuted, and have execution on the judgment below, or procure 
a dismissal of the appeal, on filing the transcript. He is not bound to 
answer after the expifation of the three days’ grace. 


The rule that, when an act is to be done within a given time, it may be 





Apri, 1856. 


i 


done afterwards, if nothing occurs to prevent it, does not apply to the — 


’ case of filing a transcript of the record on appeal. 


This was an action of slander. The plaintiff had a verdict 
and judgment against thedefendant, for five hundred dollars 
in damages, and the costs of suit; from which the latter 
appealed. 

The appeal was granted on the 9th December, 1834, and 
made returnable on the third Monday of January following. 
The transcript of the record was filed in the clerk’s office of 
the Supreme Court, on the 2d day of February, 1835. 


Diblieuzx, for the plaintiff, moved to: dismiss the appeal, on 
vs following grounds : 
. That the transcript of the record was not filed in time, 
“ having been returned into the court on the return day, 
nor within the three days following it. 
2. The appeal is evidently taken for delay ; and aumges, 


as for a frivolous appeal, should be awarded. 


Winter, in proprid persona, urged in excuse:of the delay in 
bringing up the record, that he lived at a distance, and 
supposed it was returned in time. 


- 
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‘Easteax Dist. 2, The appeal is not taken for delay, but from the most 

April, 1835. honorable motives of the human heart, to promote truth and 

paurrex justice, and resist prejudice, falsehood and injustice: “let 
wixren, justice be done, though the heavens shall fall!” 


Bullard, J., delivered the opinion of the court. 


The appellee moves the dismissal of the appeal in this 
case, on the ground that the transcript was not filed in this 
court on the return day, nor within the three judicial days 
afterwards. The appeal was made returnable on the third 

‘ "Thetranseript Monday of January, and the transcript was not filed until 


of the ,Teeort the second day of February. 


— - > Pe It has been settled, by several decisions of this court, that — 
the return day. @ transcript may be filed within three judicial days after the 
Within the return day. 5 Martin, N. S.,191. 7 La. Reports, 350. 


th: judicial vite : 
eye’ of grace, Within the three days of grace, the appellant may obtain 


no ovepe la" further time, on showing cause. On the expiration of the 


ther time, on three days, the appellee has a right to a certificate from the 


showing cause. 
But at the expi- clerk, that the appeal has not been prosecuted, and to 


— el _ proceed to the execution of the judgment below, or to procure 


appellee seni?) the dismissal of the appeal on filing a transcript. It appears 
eate from the to us, the appellee cannot be legally deprived of his right, by — 


pa that the the act of the appellant, after the expiration of the three days, 
or without permission of the court. It is true, the Code requires 
tehenths Fete: that the appellee who wishes to move for a dismissal of the 
procure a dis- appeal, in such cases, should bring up the transcript.- In 
re gg this case, the transcript is already before us. The appellee 
the transcript. was cited to appear in this court on the third Monday 


He is not bound ? , 
oe gaveer: ches ot January, and the record was not brought here until 


a "eee des the commencement of the succeeding term, without any 


grace. application to the court for further time, or any cause shown ; 


whee rule that and we are-of opinion that the appellee is not bound to 


be done within a answer 
given time, it e 1 
may be sone - In the case of Griffith et al. vs. Minor, 7 Louisiana Reports, 
terwards, ‘ eet ° * 
ing occurs to 950, it was intimated, though not decided, with reference to 


Grate filing an appeal, that as a general rule, when an act is to be 
case of filing a done within a given time, as the filing an answer and the 


transcript of the ,, 5 A i 
sesasdeneppeal. like, it may be done afterwards, if nothing occurs to prevent 
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it. We are now satisfied that the rule does not apply to the = 


ea. bringing up of a transcript of appeal. —— 
F It is, therefore, ordered, that the appeal be dismissed, af neal 
, at the cost of the appellant. 


ee 


STANLEY vs. ADDISON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A certified copy of a deed or private act of sale, signed by the vendor and 
two witnesses, and recorded in the parish judge’s office, is admissible and 
competent evidence to prove title to the property, when one of the sub- 
scribing witnesses swears, the vendor told him, in his life-time, that he had 
destroyed the original deed. 





Where the destruction of a deed is only proved by a single witness, who 
testified to the declaration of the vendor, that he had destroyed it in a 
drunken frolic: Held, that the proof is sufficient and legal, as the witness 
was not called on to prove a contract; but only to testify to a fact. 
Evidence of the confessions of the vendor, under whom the plaintiff 
claims in this case, is sufficient to prove the loss of the original deed. 

A vendee only incurs, in ordinary cases, the obligation to pay the price ; 
and when that is acknowledged in the act to have been paid and received 
by the vendor, the signature of the vendee is not necessary to bind him or 
to show that he assented to the sale. His assent may be proved aliunde. 





This is an action to recover from the defendants, a lot of 
ground in the faubourg Lafayette. ‘The plaintiff alleges he 
purchased it from one P. L. Nott, now deceased, on the 26th 
March, 1829, as appears by a deed or bill of sale signed by 
the vendor in the presence of two subscribing witnesses, and 
recorded in the parish judge’s office, for the parish of Jefferson, 
a true copy of which is annexed to his petition. 

Addison, one of the defendants, claimed an interest in this 
lot as making part of the succession of Nott, on the ground 








STANLEY 
v8. 


/ 
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Easrens Dist. that he was universal legatee, He let judgment go by 
eee default 


Eliza Nott, daughter of the vendor and wife of Doane, was 


appisox Bt at. cited, and answered by pleading a general denial. Sheavers, . 


she is the forced heir of her father, and had adjudged to . 
her one-half of his succession, of which, the lot in question 
makes a part ; and that the plaintiff has no title to it. 

On the trial, M‘Carty, a witness for the plaintiff, declared, 
‘that he was applied to by Nott, about four or five years ago, 
to draw up the bill of sale or deed for the lot in contést, 
which was signed by Nott, the vendor, and by two witnesses, 


_ including himself; that he directed Nott to take it to the 


parish judge’s office, and have it recorded. The price of the 
lot was what is stated in the copy produced. Nott told 
witness, that in a drunken frolic, he had destroyed the bill 
and act of sale, and asked what would be the consequence ; 
witness told him, that as to the bill of sale, it was no conse- 
quence, as it was recorded.” 

The plaintiff offered a certified copy of the bill of sale, 
from the parish judge’s office, in evidence, the reading of 
which was objected to by the defendant, first, on the 
ground that there is no proof of its being a copy of the 
original act; second, that it is not completed, as it is not 
signed by Stanley, the vendee, as there is no proof that 
he assented to the act; third, the destruction or loss of the 
original act was not advertised. The court overruled the 
objections, and the defendants took a bill of exceptions. 
There was judgment for the plaintiff, that he recover the 
lot in question. After an unsuccessful annange to obtain a 
new trial, the defendants appealed. 


Preston, for the plaintiff. 
In this case, judgment has been rendered .on legal and 


sufficient evidence, and should not be disturbed. 


MM‘Millen, contra, contended, that judgment was rendered 
on the parole testimony of a single witness, when the suit is 
based on a written contract, which is insufficient. The 


* 
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necessary legal steps were not taken, to authorise the copy of Eastzrs Dist. 
the alleged bill of sale to be read in evidence, and recover A 
on a ag 
. It is not proved that Nott, the vendor, ever signed the auoeeea WUE 

act ia sale, or that Stanley ever accepted it. 

$. The amount or value of the property claimed, is over 
five hundred dollars, and only one witness offered to support 
it; the plaintiff should have been non-suited. | 

4. The judgment is void on its face, because no reasons . 
are given for it. 

Martin, J., delivered the opinion of the court. 


The - plaintiff instituted suit, in which he seeks to be 
declared the true and legal owner of a lot of ground in the - 
faubourg Lafayette, to which the defendants lay claim; one 
of them as legatee, and the other, as heir of the plaintiff’s 
vendor. 

On the trial of the cause, in the District Court, judgment 
was rendered by default, against one of the defendants; and, 
against the other, on the plea of the general issue. From 
this judgment, both of the defendants appealed. 

The attention of this court has first been called to a bill of 
exceptions, taken to the decision of the District Court, 
admitting a copy of the deed, under which the plaintiff 
claims, in evidence. Its admission was objected to, on the 
ground that, being an act under private signature, made by 
the grantor, its execution was not proved according to law ; 
that the loss or destruction of the original instrument, was 
supported and proved entirely by hearsay evidence, and by 
one witness only, when the lot or property in contest is 
worth more than five hundred dollars. 

The grounds stated in the bill of exceptions, on which this 
copy was admitted in evidence, are, that it was proved that 
the grantor had caused the original deed to be recorded. 
The evidence shows that the grantor requested a person, who of a emt peed 
also appears to be one of the subscribing witnesses to the Vs set ely 


deed, to prepare it; and that he executed it in the presence vendor and two 


of that person and another subscribing witness, and the toned sn ne 


27 
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Eastern Dist. grantee, the present plaintiff. After the deed was signed and’ 
April, 1835, — Si ei 
witnessed, in the presence of the parties, it is shown that the 
sTaNiEXY person who drew up the instrument, advised the grantor to 
v8. ; . . : 
AppIsoNn ET aL. carry it to the office of the parish judge, and have it recorded. 


Le are The grantor afterwards informed this person, he had destroyed 
sibleandcompe- the deed, whilst in a drunken frolic, and asked what the 


tent evid 
rons tlle 05 the consequences of such an act would be, and was answered, 


property. cea that, as the deed was recorded, the destruction of it was 
scribing  wit- immaterial. 
the vendor told Lt has been contended in argument, and relied on by the 


—_ Fe es defendants, in this ‘court, that the judge a quo erred in 
destroyed the o- admitting this evidence; because, the destruction of the 


riginal deed. deed. was only proved by a single witness, who testified to 
Where the de- What he heard others say; and, because the deed was not 


heed yh. signed by the grantee, and that there was no evidence of his 


proved by a sin- assent thereto. 
gle witness, who ; : we aid , . 
testified to the This court is of opinion, the district judge did not err in 


> ge ag ot this matter. The witness was not called to testify as toa 





hehad destroyed contract, but to a fact, the destruction of a deed. He gave — 


it in a drunken ~ d et 

frolie : Held, evidence of the confession or admission of the grantor, the 
tt i R 

sufficient-and le. person under whom the defendants claim. The absence of 


gal, as the wit- proof of the grantee’s having signed the deed, or of his assent 
a tsa gg 9 thereto, ought not to have prevented its admission. The 
only t6 testify to effect of the absence of this evidence, before the recording of 


afact. Evidence : : : 
of theconfessi,, tae deed, was a matter of posterior consideration. 


ofthevendorun- The deed being legally proved to have been unintentionally 

der whom the . or 

_ plaintiff’ claims destroyed by the grantor, evidence of its contents results from 
i Gein «3 the declaration of the witnesses, and the copy given by the 

prove the loss parish judge, of what is written and inscribed on his records. 

of the original A ‘ pas 

deed. On this evidence, a jury, or the court of the. first instance, 


_ Avendee only may well have concluded, that the deed once existed, and 
on ae that its contents were proved. If, however, the jury had come 


obligation to pa : g . 
Ge eslen : pay to the opposite conclusion, this court would not have been 
when that is ac- necessarily bound to reject it; but, we are not to say. that 
knowledged, in ° ss eae 

the act, to have the judge erred in considering the deed as proved. 


sateea by and ~The deed acknowledges the receipt of the price, and the 


vendor, ’ sig- subscribing witness says, the consideration was a sum due 
nature oO e ; . 
vendee is not by the grantor, to the grantee. As a vendee incurs no 
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obligation in an ordinary contract of sale, except that of Eastsaw Disr. 
paying the price, which, in the present case, is acknowledged PS 
to have been paid, it is clear, his signature was not needed + SA 
to bind him. His assent might be proved aliunde. It may riz “3 at 
be inferred, in the present case, from his presence at the necessarytobind 
execution of the deed, and his subsequent claim under it. _— a in 
to — — i His 
It is, therefore, ordered, adjudged and decreed, that the proved lund 
judgment of the District Court be affirmed, with costs. 





ZANDER US. PILE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A curator’s bond is the evidence of a contract, on which a civil action may 
be instituted in the courts of ordinary jurisdiction. 

The Court of Probates, is one of limited jurisdiction, which cannot be 
extended to any case not especially placed within its attribution. 


This is an action on a curator’s bond, in the District Court 
of the state. The widow of the late John Pile, who died in 
New-Orleans, obtained the curatorship of his estate, and gave 
bond in the penal sum of three thousand seven hundred and 
fifty dollars, with Thomas Copping as surety. The bond was 
taken and filed in the Court of Probates. 

The plaintiff alleges, that the curatrix rendered her account 
to the Court of Probates without placing him thereon, either 
as an ordinary or privileged creditor. That on his opposition, 
the account rendered was set aside and another ordered, on 
which he was to be placed as a creditor of the estate of Pile, 
for three thousand two hundred and nine dollars, part of it a 
privileged claim. He also shows the curatrix has neglected 
and refused to render another account, although again 
ordered, by reason of which both her and her surety are liable 
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“Easrsnx Dist. in solido, on their bond. He therefore apn joigueat 


April, 1835. 


7 


thereon, for the amount of his claim. : 
The defendants pleaded to the jurisdiction of the District 


ws Ge tte Court ; and that the case belonged of right to the Probate 


Court, where the succession of Pile was opened, and which 
remained still unsettled. 

The district judge was of opinion the District Court had no 
jurisdiction of an action on a curator’s bond ; but even if the 
curator’s surety was suable on the bond, before this juris- 
diction, he is not suable by an individual creditor of the 
succession. Judgment was rendered dismissing the petition. 
The plaintiff appealed. 


Buchanan, for the plaintiff, urged that the District Court 
had jurisdiction, inasmuch as the present suit is against a 
curatrix and her surety, on their bond, not in a representative 
but in a personal capacity. 

' 2. The District Court is vested with jurisdiction, by reason 
of the subject matter, as has been often decided by this court. 
5 Martin, 630. 3 Martin, N. S., 139. 5 Ibid., 217. 6 Ibid., 
548, 7 Ibid., 376. 8 Ibid., 241,510. 5 La. Reports, 322. 

3. The jurisdiction of the Probate Court is limited to 
particular cases, within which the present action does not fall. 
Code of Practice, 924-5. 

4, The different remedies in cases where a curator refuses 
to account, are pointed out by law. Code of Practice, article 
1012, particularly the latter clause. 


L. C. Duncan, for defendant, relied on the authorities cited 
on the trial by the judge a quo. See Code of Practice, articles 
993-4, 1011, 1012. 


Martin, J., delivered the opinion of the court. 

This is an action against the principal and surety in a 
curator’s bond. The defendants pleaded to the jurisdiction 
of the District Court. The plea was sustained, and the 
plaintiff appealed. 

We agree with the learned judge of the First District Court, 
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that it might be better, that the bonds taken by the Court of Essrun Disr. 
Probates from curators, should be acted upon by scire facias ee 
in that court, exclusively ; being considered as recognizances,  W4™usB 

or conditional judgments. But a bond is the evidence of a LEA ‘ 


contract, on which a civil action may be instituted, and we ,..44, 
know of no law which authorises ‘a court of ordinary juris- pansy ach be va 
diction to refuse its aid, to a suitor in a civil action, the civil'action may 
cognizance of which is not exclusively given by law to any fe, instituted in 
particular court, merely because it would be much better that — jurisdic- 
the latter should entertain exclusive jurisdiction of the matter. 7. Court of 


This court sees no good reason to change the opinion we bm ore is a 
expressed in the case of Elliott, administrator, vs. White. 5 diction, which 1 
Louisiana Reports, 322. Monroe vs. McMickin. 8 Martin, mo. be oo 2 

ot 
N.S., 510. —_ ped 
within its attri- 
bution. 


‘ 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; the plea or exception to the jurisdiction of the 
court be overruled, and that the case be remanded for 
further proceedings according to law; the appellees paying 
costs in this court. 


WALLER US. LEA. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a resident of New-Orleans, on the 28th February, gave notice to 
the parish judge of the parish of St. Tammany, that he had changed his 
domicil to that parish, since the ist of January past, but omitted to 
notify the parish judge of New-Orleans, of his intention to change his 
domicil, and did not actually remove until suit and service of citation 
on him, the 9th of April following: Held, that he was properly sued at 
his legal domicil, and that the District Court, sitting in the parish of 
New-Orleans, has jurisdiction of the case. 
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E astern Distr. A change of domicil is produced by the act of residing in another parish, | 
April, 1835. 


WALLER 


vs. 
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combined with the intention of making one’s principal establishment 
This is an action in which the plaintiff seeks to recover 
damages to a large amount from the defendant, for an alleged 
breach of contract, on the part of the latter, in failing to 


_employ and ‘compensate the former, as a deputy clerk in his 


office, as clerk to the United States District Court, for the 
Eastern District of Louisiana. 


The suit was instituted in the First District Court, for the” 


state of Louisiana, sitting in New-Orleans; and citation was 
served on the defendant, the 9th of April, 1834. 


The defendant excepted to the petition, and averred that — 


he was a resident of the parish of St. Tammany, where his 
domicil had been established, long prior to the institution of 
this suit; and that he is not answerable to the jurisdiction, 
of the District Court of Louisiana, sitting in New-Orleans. . 

The evidence showed that the defendant intended, as 


early as September, 1833, to remove his domicil from New- — 


Orleans, to the parish of St. Tammany; that in February, 
1834, he resigned his office as clerk of the United States 
Court, for the Eastern District of Louisiana, and on the 28th 
of that month, made his declaration in writing, before the 
parish judge of St. Tammany, that he had changed his 


domicil and residence from New-Orleans to that parish, 


since the Ist day of January past. Early in April, he sent 
his slaves and furniture, and actually removed with his family, 
on the 16th of April, 1834, to his new domicil in the parish 
of St. Tammany. 

The district judge was of opinion the evidence was sufficient 
to establish the legal domicil of the defendant in St. Tam- 
many, at the period of commencing this suit ; and sustained 
the exception, by dismissing the plaintiff’s petition. The 
latter appealed. 


Waller, in propria persond. 


J. Slidell, contra. 
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Bullard, J., delivered the opinion of the court. Eastenn Dist. 
April, 1835. 
The defendant being sued in the court of the first district, ——— 
pleaded that he is a resident of the parish of St. Tammany, “42** 
where he avers his domicil was established ata period long LEA. 
prior to the institution of the suit. The court having 
sustained his exception, the plaintiff appealed. 
It is not denied that the defendant was for a long time 
domiciliated and had his residence in the city of New- 
Orleans, where he held the office of clerk of the District 
Court of the United States. It appears, that on the 28th , Wherea resi- 
0! ew- 
February, 1834, he gave notice to the parish judge of the Orieans, on the 
parish of St. Tammany, that he had changed his domicil 2 > we ote ; 
from New-Orleans to that parish, where he had fixed it of the parbsh of 
since the Ist of January past. He gave no notice to the St amen, 
parish judge of the parish of New-Orleans, of his intention pa his do- _ 
to change his domicil, nor did he finally remove with his mo to th 
family, from the city, until after the commencement of this of Jannuary 
suit. tonotly the} a 
Our only i inquiry must be, whether, on the 9th of April, Oriears, of his 
' 1834, when service of citation was made on the defendant, a: 2B 
he had legally changed his domicil, so as to deprive the cil, and did not 
court of the first district of jurisdiction. mg ger 


“A change of domicil is produced by the act of residing in service of cita- 





onhim,the 


another parish, combined with the intention of making one’s oth ‘of April fol- 
‘principal establishment there.” Louisiana Code, 43. prey 3 eavaae 


The intention alone, however formally expressed, would yon su Gosnieil, 


not suffice ; it must be complied with by the act of residing in and that the Dis- 
sit- 


“the new pariah. If the defendant had made his declaration ‘*** inthe pr i 


according to the Code, before both of the judges of the of Sea juriedioties 
parishes from and to which he intended to remove, the act of of the case. 

removing would have created a change of domicil. When , 4 tndk fi 
such declaration is not made, the proof of this intention will duced by the ace 
depend on circumstances. Louisiana Code, article 45. 13 another oe ae 
Sirey, 2d part, 353. 8 Martin, 709. 9 Martin, 491. f° combined ith 
4N.S., 57. rec a 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, the 
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Eastran Dist. non-suit set aside, and the case remanded for further 
“pri, 1885-_ proceedings therein, according to law, and that the appellee 
om pay the costs of this appeal. ' 


WILLIAMSON | 
ET AL, 





CROCKER VS. WILLIAMSON ET AL. 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


Where a judgment has been rendered against a principal debtor for a 
certain sum, and against the third possessor of the mortgaged premises, 
and the latter alone appeals, the appellee cannot have the judgment 
amended on the appeal, so as to increase the amount, or affect the 
interests of the debtor. : ; 


The original debtor is not before the court on appeal, when his vendee, the 
third possessor, alone has appealed; and his interests cannot be affected 
by an alteration of the judgment, as respects him, without making him 
a party. 

This suit is instituted on three several promissory notes, 
executed by the defendant Williamson, and protested for 
non-payment, amounting in all to two thousand nine hundred 
and forty dollars. ‘The notes were secured by a mortgage on 
certain leased premises, which Williamson occupied as 
assignee of the original lessee, who leased it from one John 
Mooney. After the notes were due, Williamson sold and. 
assigned his leasehold to one Oliver Akin, who is in 
possession, for two thousand dollars. Akin accepted the 
ij lease, subject to all the mortgages, pledges and incumbrances. 

Williamson pleaded a general denial, and let judgment 
go for the amount of the notes, with interest. 

Akin pleaded the general issue ; and that the premises in 
contest belong to John Mooney, for whom he holds possession : 
as tenant and calls him in warranty. sf 


ca eat aN EES Nar ce 


‘ 
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~ Mooney answered and averred, he was: the possessor or Eastznw Disr. 
owner of the property, but acknowledged: the lease, which _“4"% 1895. 
Williamson sold to Akin ; and as.the property itself was not crocker 
claimed, he denied his liability in warranty. wisenmene: 
Judgment being rendered against Williamson for the  ***” 


amount of the notes, with ten per cent. interest on one until — 


paid ; and five per cent. from judicial demand on the others ; 
and it was ordered, that the mortgaged leasehold be seized 
and sold to satisfy said judgment. The warrantor was 
discharged. Akin, the third possessor alone appealed. 


Strawbridge, for the plaintiff and appellee, alleged error in 
the judgment to his prejudice, in not allowing him the full 
amount of interest on all the notes; and that it be amended 
in this respect. See Acts of 1822, section 24. 

2. The appellant having failed to bring up the transcript, 
the appeilee has done it, and claims to have the judgment 
amended. Code of Practice, 884. 3 

3. If the appellee prefer to have judgment, he may bring 
up the record and pray judgment, in the same manner as if it 
had-been brought up by the appellant. Code of Practice, 590. 


Nizon, for the appellant. : a eate- 
rendered against 
Bullard, J., delivered the opinion of the court. Shen kee 


‘ This suit was instituted against the defendant, Williamson, ba prog xe: 


to recover the amount of certain promissory notes, secured by P0ss¢s0r of the 

: : mortgaged pre- 
mortgage, and Akin, the third possessor of the mortgaged —_ and the 
premises, was made a party. Judgment was rendered oa the s om 


against Williamson for the amount due, and the mortgaged ce cannot have 


: the judgment a- 
property was ordered to be sold. The third possessor, alone, mended on the 
appealed. epi atin or 


The appellant having failed to bring up a transcript of the tho Wrtcesn ss 


record, the plaintiff and appellee brings it into this court, and the debtor. — 

prays an amendment of the judgment below, so as to allow Pe No. 
him a higher rate of interest on one of the notes. We think nn ae 
this cannot be done. The debtor is not beforethe court, and ss hg — 


we cannot alter the judgment, as it relates to him, without has appealed; 
28 : 
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. werrrerat. whether the property im his possession was liable to be sold, 
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Eastzrx Dist. making hima party. The only question between the plaintiff 
April, 1835. and Akin, the third possessor, in the court below, was, 









ees: ae satisfy such judgment, as should be recovered against 

a his interest Willi | 

ca no be fet ea rom a aang — the ee . ros Juigaeet 

tera~ Without affectin iamson, who is not a par 

teu af the judg —_— » Who 1s not a party to the appeal. 
ment, as re- 


— ae It is, therefore, “ordered, adjudged and decreed, that the 
hima party. judgment of the District Court be affirmed, with costs, 


PETIT ET AL. VS. DRANE. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The appellee must be cited to the next term after granting an appeal, if 
there is sufficient time, after allowing him the same delay which is yi 
granted to defendants, in ordinary cases. se ) 

So, where the appellees reside in. New-Orleans, and an appeal was granted 
on the 22d of January, and made returnable to the first Monday in March 
following: Held, to be illegal, and the appeal was dismissed. It should 
have been made returnable to February term, being the next; and the 
appellees cited accordingly. 

The law does not require that the appellee be cited to the first Monday, nor . 
to any particular day of a term; but only to the next term, after allowing 
the ordinary legal delay. 

So, if an appeal is made returnable to the second term, when there was 
time to ‘have cited the appellee to the first term, after it was allowed, it ' 
will be dismissed. 

This case comes up on a second appeal, the first having 
been dismissed for want of service of citation of appeal on the 
appellees, who were residents of the state. See case, 7 
Louisiana Reports, 483. The defendant’s counsel took a | 





P. 
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rule, within the year after the rendition of the original Easr=mw Dis, 
judgment, on the plaiatiff and appellees, to show cause why ee. 






a new appeal should not be allowed. a 
a. - On hearing the arguments of counsel, and on satisfactory § rare. 
9 ~ evidence being produced that the costs of the first appeal ~ ; 


were paid, the parish judge was of opinion the defendant, 
under arts. 594-5 of the Code of Practice, was entitled to a 
new appeal. An appeal was accordingly granted on the 22d 
January, 1835, returnable to the first Monday of March 
following. 


Benjamin, for the plaintiffs and appellees, moved to dismiss 
the appeal, on the following grounds : 

1. The appeal must be dismissed, because it is not 
returnable to the proper term. Code of Practice, 583. 3 
Louisiana Reports, 251, 467. 4 Ibid., 280. 

2. The bond is not given according to law. It is not for 
the amount fixed by the judge, but that fixed by the 
appellant himself. Code of Practice, 574, 578. 2 Louisiana 
Reports, 87. . 

t. 3. The first appeal in this case was dismissed, and the law 
a Ay does not allow a second appeal under such circumstances. 
Code of Practice, 594, 595, 901. 

4. The appeal is not brought up in such a shape as to 
enable the court to examine the case on the merits. 
Evidence not all taken down; and not all in the record 
which was adduced on the trial; and the statment of facts 
was made after the appeal. Code of Practice, 601, 602, 603. 
3 Louisiana Reports, 297, 445. 5 Ibid,321. 

5. There is no assignment of error, and the only bill of 
exceptions is immaterial to the decision of the cause. 





Carleton and Lockett, for the defendant, contended, that 
the appeal must be made returnable to the neat term: the 
terms were construed to mean, from month to month; hence, 
the return day was made the first Monday in every month. 
When an appeal is taken on the last days of a month, the 
delay of ten days, as in ordinary suits, must necessarily 
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Esérenx Dist. elapse after the beginning of the next term ; and the begin. 
“April, 1885. ning of the neat term thereafter, is, in such. cases, -almost 
revit eral. invariably made the return day. : 

‘ama 2. The return day is fixed by the judge, and time must be 
, given to make out the transcript. Suppose -an appeal was 
granted on the last days of a month, and it was physically 
impossible for the clerk to make out the transcript during 
the following month, so that it might be filed, might notthe 
judge exerciseva discretion, and fix the return for the second 
term or month ? | 
3. When the appellee lives at a great distance, time 
must be allowed, in addition to the ordinary delay, to cite 
him. This time, or, at least, the distance must. be: left 
to the discretion of the judge, and the return day fixed 
accordingly. 

PRhcing tne red The judge calculates the distance from the best means in 

the next term af- his reach, and fixes the. return day in the second month; 

ter granting the and the appellee moves to dismiss the appeal, because he 


appeal, if there 


issufficienttime, can show the distance is not-so great, and he might have 
after allowing . ‘ . 
him the - same been cited to the next month or term: would the appeal.be 


pa, Panag dismissed? Surely not. 8 Martin, N. S., 597. 
. rdi- . e . 
ive. ” of The appellee could only dismiss the appeal in such a 
So, where the Case as this, when it operates a stay of execution, and he is 


pe ear aa kept out of his money. In this case, security is only given 


.and an appeal for costs; the appeal is not suspensive. 3 Louisiana 


i 
the 281 of Janu- Reports, 441, 467, 468. 
ae made a 
t e to the Y anh 
frat Moriday in Martin, J., delivered the opinion of the court. 


March follow- se ai 
ing : Held, to be In this case, the counsel for the plaintiffs and appellees 


ms and te have prayed for the dismissal of the appeal [among other 
missed. It grounds] on the score of its being made returnable to too 
should have °, 

been made re- distant a day. 
wary ena, be, “Lhe appeal was granted on the 22d of January, and made 
ing poser ne returnable on the first Monday of March following. The 
ted accordingly. Code of Practice, art. 583, requires'that the appellee be cited 


Sa ~ wh -_ at the next term of the Supreme Appellate Court, if there be 


the appellee be sufficient time for doing so, after allowing him ‘the same 
cited to the first 


Monday, nor on delay which is granted to defendants in ordinary cases. The 
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appellees, in this case, reside in the city of New-Orleans. Easter» Disr. 
It is clear, therefore, that they might have been cited to a 
appear on some day in the month of February, following the Se 
granting the appeal, which was the next termof the Appellate tam 
Court. apy 8 
Nothing requires that the appellee should be cited on the day y of terms _ 
first Monday of ‘a term, nor on any particular day of a term ; next ve Pn 
but, that he must be cited to the neat term, if there be yong den a 
sufficient time between the return day, and that.on which lay. 
the appeal was granted, to cite him in, according to law. waite Vana 
This appeal, therefore, was improperly made returnable to oe to the 


the second term, after it was allowed, when there was when Pr was 
time to have ci- 





_ sufficient time to have cited the appellee to the nest term ted the. appellee 


‘ to the first term. 
thereafter. after it was al- 


lowed, it will be 
dismissed. 


It is, therefore; ordered, adjudged and decreed, that the 
appeal be dismissed, with: costs. 


ALLEN & DEBLOIS vs. THEIR ‘OREDITORS. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. vv 


Opposition to the appointment of syndics, by a creditor,must be made 
within the ten days next following the appointment before the notary. 
So where the tenth day following the appointment of syndics,: was Sunday, 

and the opposition of a creditor was filed on Monday, being the eleventh 

day thereafter : Held, that it was in time, because all judicial proceedings 

are forbidden on Sundays, and the party is entitled to:his ten full legal 

days, 

The plaintiffs filed their petition the 5th June, 1834, and 
made a cession of their property for the benefit of their 
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Eastrnn Dist. creditors, which was accepted by the judge, and a m 


April, 1835. 
SSS 
. ALLENS DEBLOIS Qn the 23d of the same month. 


v8. 
THEIR 
. CREDITORS, 


of their creditors ordered to take place before a notary publi 


The proceedings of the creditors before the notary, closed 
on the 26th of June, and were returned into court. ° The 
plaintiffs were appointed their own syndics. ~ 

On the 7th of July, following, M‘Mahon and wife filed their: 
opposition to the proceedings of the creditors in appointing 
syndics, and denying to the insolvents the right to be syndics, 
or to obtain the benefit of the insolvent laws, on various 
grounds. This opposition was objected to, and a rule taken 
by the syndics of the creditors to show cause why it should 
not be dismissed, as not having been filed until after the 
expiration of the legal delay allowed by law. 

On hearing the rule, the parish judge was of opinion 
the opposition was not filed in time ; and he made an order 
dismissing it. The opposing creditors appealed. 

It appeared in proof that the tenth day after the proceedings 
before the notary closed was Sunday, and that the opposition 
was filed on Monday. 


Hoffman and Eustis, for the appellants. 

1. This opposition was first recognised and contested, on 
grounds other than those of not being filed in time. It could 
not be contested afterwards, on the ground of not being filed 
in time. 5 Louisiana Reports, 256. 

2. The time allowed within which to file an opposition, — 
had not expired when this was offered, because the tenth 


day was Sunday, which should not be counted. 


3. Sunday being the day on which, according to the Code 
of Practice, article 318, the opposition was to be made, and not 
being counted, the party had all the next day to file his 


opposition. 


Benjamin and Pierce, contra. 
1. The meeting of creditors was closed before the notary | 
on the 26th June. The opposition was filed on the 7th July, 
i. e. not within the ten days next following the appointment of the 
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syndics, as required by the Act of 1817, section 18. 2 Moreau’s Eastzm» Disr, 

Digest, 429. Back. 2 
2. Being after the lapse of ten days, it is too late and must a ea 

be dismissed. 2 Martin, N. S., 57. 2 Louisiana Reports, rasie 

217 and 358. 
$. The proceedings of the creditors having become final 

by the mere lapse of the ten days, and no judgment of 

homologation being required by law, the proceedings form 

res judicata as against the opposing creditors. See case of 

Goodale vs. His Creditors, recently decided. 


Bullard, J., delivered the opinion of the court. 


The only question in this case is, whether the opposition ans aosieanie 


was filed within the delay allowed by law. It is now settled pb sn gow Ae 


that such opposition must be made within the ten days next made within the 
following the appointment of syndics before the notary. fllowing tsp: 
In the present case, the tenth day was Sunday, and the ——. be- 
ore the notary. 

opposition was filed on the next day. It cannot be said that  g,, where the 
the opponent was too late on Saturday night, because the acy eae 
ng the ps 

law allows ten days, and at least any time within the tenth ment at Fag > — 
day would suffice. But the tenth day happened to be not a the eee 7 
a judicial day, and it was impossible to file the opposition on §,,9 na Meciiee 
that day, all judicial proceedings being forbidden. If we pe the. 11th 
should say, that the opposition comes too late, we should Held, that it was. 
deprive the opposing creditor of one day allowed by law, or ‘%, time, because 
compel him to do, what is legally impossible. We are, cei 


therefore, of opinion, that the opposition was not too late. csr and the 


It is, therefore, ordered, adjudged and decreed; that the legal day 
. judgment of the Parish Court be reversed and annulled, and 

the rule discharged, and the case remanded for proceedings 

on the opposition according to law; the appellees paying the 

costs of this appeal. 
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STOCKTON vs. TRUXTON. a 
APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The penalty which the law denounces, by depriving a party of every other 
means of defence, who expressly denies his signature, and it is proved by 
his adversary, is not incurred by the denial of his having made and 
executed the note sued on, or to which his signature is attached. 

Although an express denial of every allegation, is an express denial of each 
one; yet the plea of the general issue, does not waive others; and an 
express and special denial of the signature, is required before the party is 
debarred from every other plea, on proof being made of his signature, 


This is an action on a promissory note, signed by the 
defendant, (he making his ordinary mark) for five hundred 
and fifty dollars, secured by a mortgage on a slave. The 
plaintiff instituted his suit about a month before the noté 
became due and payable ; alleging, the defendant was about 
to remove the slave out of the state, and prayed to have her 
provisionally seized ; that he have judgment on the note, 
when it became due; and that the said slave be sold to 
satisfy the same. ; 

The defendant pleaded the general issue; and specially 
averred, that he is entirely ignorant of, and denies ever 
having made to the said Stockton, any such note or mort- 
gage; and if he did make or give any such, it was in a 
_. manner, and under circumstances the most fraudulent: and 
| that they were extorted from him without any consideration 

or equivalent being paid therefor; and that no amicable _ 5 
| } demand was made. He prays that the note and mortgage |- 
be annulled, the provisional seizure set aside, and that the 
) | plaintiff’s demand be rejected, with costs. . 

a The cause, on these pleadings, was tried before a jury. 
| 
; 








: The defendant offered witnesses to prove a want of conside- ; 
ration in the note sued-on, and fraud in the execution of it f 
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introduction of the evidence offered; which objections were 
sustained by the court, on the ground that there had been a 
special denial of the signature to the note, and that it had 
‘been proved, which barred the defendant from every other 
defence. Code of Practice, 326. The defendant’s counsel 
excepted to the opinion of the court. 

No evidence*was offered or appeared in the record, on the 
part of the plaintiff. The jury, however, under the charge, 
returned a verdict in favor of the plaintiff, for the amount of 
the note; upon which judgment was entered, conformably 
to the prayer of the petition. The defendant appealed, 


I. W. Smith and MM‘Henry, for the defendant and . 


appellant, 

1. The judge a quo erred in adjudging the seizure and 
sale of the slave ; the jury having limited their verdict to the 
sum claimed, and not having found a verdict with regard to 
the mortgage. . 

2. The testimony offered to prove a want of consideration 
of the note and fraud in the act,. was admissible under the 


_ pleadings, and improperly rejected by the inferior court; the 
answer, when taken in all its parts, showing the signature of , 


defendant to have been admitted; and the judge a quo 
having put that construction’ on it, as appears by the bill of 


exceptions. 


3. Interest was improperly allowed. by the court, none hav- 
ing been found by the jury, and none having been legally due. 
4. The defendant was improperly decreed to pay costs in 


the inferior court, having pleaded specially, the want of. 


amicable demand ; and no proof having been adduced that 
such demand was made. . | 
5. Should the court consider the signature of the note, not 


- to have been admitted by the answer, then the verdict and 


judgment are erroneous, for want of proof of the signature of 
the defendant. 


Roselius, contra. 
9 


el the mortgage; and that the latter is not made’ by Easrsax Dist. 
a notarial act. The plaintiff's counsel objected to the April, 1835s. 







STOCKTON 


TRUXTON. , 


fe: 7. 3 
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Martin, J., delivered the opinion of the court. 

The defendant being sued on his promissory note, secuied 
by a mortgage on a slave for five hundred and fifty dollars, — 
resists the plaintiff’s action, by a denial that he made and 
executed the note and mortgage sued on, and on oullae 
grounds. " 

At the trial of the cause, the defendant offered witnesses: 
to prove a want of consideration in the note sued on, and 
fraud in its execution as alleged, and that the act of mortgage 
is not a notarial act. This evidence was objected to, 
on the part of. the plaintiff, and the objection sustained by 
the court, on the ground, that the answer of the defendant 
contained a special denial of his signature, and the signature __ 4 
having been duly proved, the party was precluded from ~/ — 
availing himself of any other plea or defence. Code of 
Practice, article 326. A bill of exception was taken to the 
decision of the court. There was a verdict and judgment 
for the plaintiff, from which the defendant appealed. 

As the case comes up, no proof of the genuineness of the - 
signature to the note was adduced, either before or after the — 
rejection of the defendant’s witnesses: so that we must infer ~*~ 
that the parish judge assumed, that the signature was duly 
proved, from the circumstance of the defendant having ~~ 
forborne to make an express admission or denial of his 
signature, as required by law. Code of Practice, article 324. . 

The counsel for the appellant has urged in argument, that 
the judgment should be reversed, because if the denegation of 
having made and executed the note, be a special denial of 
‘the signature, the judge erred in rejecting the witnesses, 
before proof was made of the signature. Ifsuch a denegation 
be not a special denial of the signature, the judge was still in 
error in rejecting the witnesses. In the first hypothesis, the 
jury erred in finding a verdict, without proof of the te genuine 
ne&s of the signature. 

This court is of opinion, the parish judge erred. The 
penalty which the law denounces, when a party is deprived 
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eS ee of the benefit of his pleas or defence, who expressly denies 


» i of. 6 


his own signature, is not in our opinion incurred by the denial 
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-of his having made and executed the note sued on, and to Easrznx Bisr. 
which his signature appears. This denial may be special, si Si 
as in the plea of non est factum of the common law. After. steckrox 

the signing, sealing and delivery are proved, the special plea waatueiiess 


























of non est factum is established, by proof of the delivery as an come who ex-— 
escrow, or by a material alteration, as by the tearing of the his : 7 mS 
s q _ seal. After the note is signed it is certainly made, yet it oy kisadioniags «a 

will not avail the payee before the maker parts with it ; until is not incurred 
then, it is perhaps not executed. After execution, it may his having made 
cease to be the note of the maker, by any material alteration ime sacl ieee 
without his consent. which pete 

ture is a ed. 


- Although an express denial of every allegation be an express — aithough an 
vee denial of each one, this court has held, that the plea of the si achgg brat 
general issue to the plaintiff’s demand, founded on a promis-.is bi ime de~ 


sory note, does net waive others when found for the plaintiff; so rey na 


; neci ; ; iq the general issue 
that is, an express and special denial of the signature is $< sner tence 


required, before the party is debarred from every other plea others, and an 


we or defence, on proof being made of it by the adverse party. 8 ree 
Martin, N. S., $29. 1 Louisiana Reports, 486. = Baa 

{} In the case cited from 8 Martin, N. S., 329, the effect of the party is de- 

oe | barred from ev- 





the denial of the execution of the note appears to have been ery other plea, 


argued and considered in its true light, but no decision was wef hie dee “7 
made on that point in the case. nature. 












It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled, avoided and 
reversed ; the verdict set aside, and the case remanded for 
trial, with directions, to allow the defendant to offer testimony 
in support of all his pleas; the appellee paying costs in this 
court. 
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Eastern Dist. 
: April, 1835. 





BENOIT 
pe 
BENOIT’s HEIRS. BENOIT vs. BENOIT’S. HEIRS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE sopes 
THEREOF PRESIDING. : 


Where a common ancestor was owner, in his own right, of a tract of land, 
before his second marriage, part of which he sold during. his second 
marriage, for two thousand dollars, which was unpaid at the death of 
his second wife; and in the settlement of the community, it wae 
included in the mass, instead of being reserved as the sole Property of 


the husband, and which was partitioned i in the Probate Court, among all 


the children: Held, that the child of the first marriage, in an action in 
the District Court, can compel the children of the second, to collate and 
pay over the difference to which she would be entitled on a legal 
partition, so as to allow her a share equal to one-half of the separate 
property of the common ancestor. 

The law contemplates perfect equality among co-heirs, and each one is 
bound to collate the advantages derived from the ancestor to whose 
succession he is called. : 

Collation is an incident of the action of partition; but the obligation to 
collate, carinot be destroyed by the fact that the ancestor had given away 
every thing, in his Restiene, to one of his children, to the exclusion of the 
others. 

An heir who was not a party to the proceedings in the Probate Court, in 
the settlement of a succession in which she is interested, and her rights 

‘ compromited, is not bound by them, and may maintain a separate action 


against her co-heirs, to recover her lost rights. 


This is an action by the plaintiff, who is the only daughter : 


of Daniel Benoit, deceased, by his first marriage, against the 
defendants, who are children of the second marriage, to 
recover from them the sum of two thousand nine hundred 
dollars, which she alleges they received over and above their 
_ legal share of the estate of the common ancestor, in the 
settlement of the succession of the wife of the second 


marriage. 
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- The plaintiff shows that her father, previous to his second . Basra Does 
marriage, was owner of a tract of land in the parish of West 
Baton Rouge, part of which he sold during his second **x0rF © 
marriage, for two thousand dollars, which was unpaid at the ssxorr’s mans, 
death of the second wife, and was brought into the succes- 
sion, and partitioned out among the children of the second 
marriage, by which the plaintiff, who was entitled to one- 
half of it at the death of her father, was deprived of her 
share. She claims the value of some other property, in the 
same situation, and also a slave, which she alleges was 
fraudulently sold to her half sister. 

This case has been before this court, on a former appeal, : 
in which the facts are fully stated. 3 Louisiana Reports, 223. ‘ 

The plaintiff obtained a judgment for eleven hundred and 
twenty-five dollars, and rejecting her claim to the slave, 
which was not proved. The defendants appealed. 





Labauve, for the plaintiff, insisted that the judgment should 
be corrected in favor of the plaintiff, so as to allow one-half 
of the value of the slave; and that it be affirmed in all other 
respects. ~. 
2. Interest, at the rate of ten per cent. on the amount of *. 
her claim, should have been allowed from the death of her 


father; or, at least, five per cent. per annum, from that 
period. Louisiana Code, 1356. Code of Practice, 989. 


Davis, contra, contended that this case properly belonged to 
the Court of Probates, at least for all the claim except that for 
the slave. The principal demand grows out of the partition 
and settlement in the Probate Court, complained of, and is 
' purely a question of collation. 

2. This is, in fact, a suit to annul a former judgment of 
the Probate Court, decreeing to the father of the plaintiff, at 
the price of estimation, all the property in his possession for 
four thousand nine hundred and eight dollars. ‘Such a pro- 
ceeding cannot be had in the District Court ; it can only be 
done before the tribunal whose pleut is sought to be 
annulled. 
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Eastsnn Dist. $. The petition states that Irene Benoit, the mother of the 


April, 1835- defendants, and half sister of the plaintiff by the second mar. 
nevorr riage, died before their common ancestor or_father ; and in 
a usms, Such a case the present defendants are not bound to collate 
; gifts made to their mother. Louisiana Code, article 1318. 
Whereacom- 4, It is alleged the mother of the defendants took under 


mon ancestor 


was owner inhis the partition and settlement of the succession of the wife of the - 
-own right, of a 


- tract of land Je- Second marriage more than was due, not more than was 


‘ 


Jfore'his second decreed to her. This partition was made in 1820; the defend- 
— (= sold ants, therefore, oppose to the plaintiff’s claim, the prescription 
1S S€- ee . 

coke marriage Of five and ten years. Louisiana Code, articles 3507, 3508. 
dollges, which | 

» whic 3 Susie 
was unpaid’ at Bullard, J., delivered the opinion of the court. 
the death of his : 
second wife,and This case was before the court at the January term, 1832, 


30 tof x, on a plea to the jurisdiction of the District Court. The 


pose” arse it opinion then delivered, contains a sufficient statement of the 
was included in 


the mass, instead allegations, on the part of the plaintiff.. See 3 Louisiana 


of ee reeerr- Reports, 223. On the subsequent trial upon the merits, 


ed as the sole 


property of — judgment was rendered in favor of the plaintiff, for a part of 


which was par- her demand, and the defendants appealed. 
hens. “Coutt It is shown beyond doubt, that Daniel Benoit, the common 


Shilden® au, AHCestor of the parties, was owner in his own right, before 


that the child of his second marriage, of a tract of land of about two hundred 


he first “ oes : 
aines, in an ac. and fifty-five arpents. During his second marriage, he sold a 


oat Cont = part of the land, for two thousand dollars, which was unpaid 


—— chil- at the death of his second wife, and which in the settlement 
no ie se- . ° ° : 
cond, to collate of the second community, went into the mass, instead of being 


and pay over the recerved as the sole property of the husband. On his death - 


difference__—_ to 


which she would ¢{he plaintiff would have been entitled to one-half. The 
be entitled ona 


legal partition, child of the second marriage, by these indirect means, certainly, 


seas ‘0 allow ® received a greater share than she was entitled to. The law 


share eq 
one-half of the contemplates a perfect equality among co-heirs, and each one 
separate proper- ‘ a , 
ty of the com- is bound to collate either really or fictitiously the advantages 
mon ancestor. . . ° 

derived from the ancestor to whose succession he is called. 

The lawcon- . . ; : 

templates _per- It is not pretended that Daniel Benoit, left any property to be 


scene Neu teing, Partitioned among his heirs. Collation, it is true, is an 


1 among Oe : 68 “gee 
ee ee incident of the action of partition, but the obligation to collate 


the advantages cannot be destroyed by the fact, that the ancestor had given 
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_ away every thing in his life-time for the benefit of one of his Easren, Drier. = 
children-to the exclusion of the others. Rete) 
In addition to the plea to the jurisdiction of the District an 
Court, which has already been disposed of, the defendant set BENOIT’S HEIRS, <a 
- up the prescription of five and of ten years. \ The right of derived from the 
the plaintiff did not attach until her father’s death, December Slane sneast 
14th, 1825, and this suit was commenced by service of aye es 
citation on the 15th October, 1830. Independently of other incident of -the 
* suits, previously brought and dismissed by the court in which Sto, of pari 
they were instituted, it is clear there can be no ground for ligation to, oak 


the plea of prescription, the present suit having been destroyed by the 


commenced within the five years after the death of Benoit, pectin 8 in 
the father. thing, inihiariife ee ee 
It is further urged, that the proceedings of the Probate time to one of ~ 


Court, in relation tothe settlement of the second community, ro Pro wae of 


must remain obligatory until set aside by direct action. It pasta ce 
appears to us a sufficient answer to this objection, that the was not a 


x 
present plaintiff was a stranger*to those proceedings. They °° ‘ie Pro- 


ings in 
were as to her res inter alios acta. bate Court, in 
the settlement of 


The appellee complains of the judgment below, Ist. because succession in 
the court did not allow her one-half the value of the slave (hich she Stine 


Tom, and 2d. because no interest was allowed her. nghtcomprom 
We are of opinion, that the evidence in the case did not by’ them, and 
authorise a judgment for half the value of Tom, and the ow Bagger 
amount sued for was not liquidated, the plaintiff was not 9sainst her co- 
heirs to recover 


entitled to interest, from judicial demand: : her lost rights, 


It is, therefore, ordered, adjudged and decreed, that the i 
judgment of the District Court be affirmed, with costs. 
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BERNARD’S HEIRS VS. DUROCHER ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


‘Where it is admitted by both parties, that certain dispositions and 
provisions of a will are illegal and afford sufficient grounds to annul 
it, no other defects or alleged grounds of nullity will be decided on 





or noticed. 


This is an action commenced in the Court of Probates, 
for the parish and city of New-Orleans, by the heirs at law 


of the late widow Bernard, to annul and set aside a will 


found among her papers since her death, and to be 
recognised as her lawful heirs, entitled to the inheritance 
of her succession. The will being found, the judge of 
probates appointed the register of wills to carry it into 
execution. An attorney to represent absent heirs was also 
appointed. 

The plaintiffs show that they are the nearest collateral 
relations of the deceased, and as such, entitled to her 
succession. That the will set up, which deprives them of 
this inheritance, is illegal, null and void: first, because both 
her and her husband’s will, which bear the same date, are 
contained in one and the same inslrument; the husband 
having died long before the wife. Second, because the 
dispositions in the will contain substitutions : first, in favor of 
the survivor of them; and second, in favor of third persons, 
on the death of the survivor. 


The judge of probates gave judgment, annulling the will, . 


~ and recognising the plaintiffs as entitled to the inheritance. 
The counsel for the absent heirs appealed. 


Soulé, for the plaintiffs. 


‘Pichot, for the absent heirs. 






$s 




















OF THE STATE OF LOUISIANA. 


Martin J., delivered the opinion of the court. wer _ 
This is an action instituted in the Court of Probates for ~*~ 
BERNARD'S — 


the parish and city of New-Orleans, to annul and set aside pomp, 


a will. Madame Durocher, wife of Gaspar Durocher, in her ee 
own behalf, and that of the other collateral heirs of the late- 
widow Bernard, obtained a judgment contradictorily with 
the attorney appointed to represent the absent heirs, and the 
register of wills, named by the court, dative testamentary 
executor, under a will of the late widow Bernard and her 
husband, found among the papers of the deceased, which 
judgment annulled and set aside said will, on the ground, 
- that it was illegal and void; because the same instrument 
contained the last will and testament of the deceased Madame 
Bernard and her then husband ; secondly, because the will 
contained substitutions in relation to the disposition of the 
property of both husband and wife. 
The facts of the case are not denied; but this court is 
pressed for a decision, and the expression of an opinion on 
the first ground of the alleged nullity of the will. 
On the second ground, the appellants themselves, admit 
that, as the same instrument contains the last dispositions of 
the late husband and wife, in favor of the survivor of them, 
with a substitution in favor of third persons, on the death of 
the survivor: it is, in this respect, illegal, and its dispositions 
and provisions expressly forbidden by law. 
. In regard- to the first ground of nullity, it is urged, that 
at the date of the will, the dispositions it contains might 
lawfully be included in the same instrument ; that, although 
the law was different at the time of the death of the testatrix ; 
yet her will, such as it stood and purported to be, was legal ; ee 
since the death of her husband long before her, left the will, admittedby both 
as regards her, the will of but one person; as she had, at his tin dapotions 
death, inherited her husband’s property. . til ae legal 
The court has concluded, that as both the appellants and and aif ord sa 
appellees admit the disposition of the property by the will, is cent ron = 
a substitution which is now forbidden by law, and ceased to 7 defects or al- 


‘ A ndsof 
be legal in this country, on the adoption of the Civil Code in =. vality will ‘be 


+ 
F 


. 1808, it follows, that the Court of Probates decided correctly —" ler a 


30 


4, ae 4 : 
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.’ judgment of the Court of Probates be affirmed, with costa, 
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Easrsex Dist. in annulling and setting the will aside, on the ground, that 
_April, 1835. it contained a- substitution. This conclusion renders it 

zEprorD —_ unnecessary to express an opinion on the first proposition. — 


URQUBART 


Br al, It is, therefore, ordered, adjudged and decreed, that the 


BEDFORD vs. URQUHART ET Al. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
ORLEANS. 





When parties litigating in respect to their several and separate rights to 
| certain property, trace their titles to one common source, neither of them 
is at liberty to deny the title of their common author or original vendor. : 
So when it is shown by the pleadings or evidence of a cause, that both a oa 
plaintiff, defendants and warrantors claim under the same title, neither 
will be permitted to attack it. 
So in a petitory action, when the last warrantor cited sets up no title, 
but pleads a general denial, the plaintiff may show by legal evidence that 
the former derives his title from the same common source, and is forbidden 
to attack it. 
In a petitory action, the plaintiff is entitled to the use of any legal evi- 
dence or means by which he may render valid the title offered in support 
of his claim. 


This is a petitory action, in which the plaintiff claims title 
to one moiety of a lot of ground in the city of New-Orleans, 
which is in possession of the defendant Urquhart. e 

The plaintiff alleges that his mother died in 1809, and at : 
the time of the dissolution of the marriage, his father was 
the owner, and in possession of the lot in question, which 
was acquired during the marriage and continuance of the 
community of acquests and gains, “ from Francisco Ramon 
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Canas, attorney in fact of Martin de la Madrid, by authentic a. 
act passed before a notary, the 21st October, 1806, as appears Ap, NOR: 


from the copy hereto annexed.” The power of attorney did 


-not accompany the act and was not produced. He further 


alleges, that at his mother’s death, he, as sole heir, was enti- 
tled to one-half of the property acquired during marriage, 
but that no inventory or partition of said property was ever 
made as required by law. Tliat in 1813, his father made a 
cession of his property to his creditors, including that now 
claimed, which was sold by the.syndics of the creditors, and 
purchased by Harrod & Ogdens, and an act of sale passed to 
them before John Lynd, notary public, on the 11th August, 

1813. That the defendant, Urquhart, is now in possession 
by a title unknown, but which he believes to be derived from 
the vendees of the syndics. That said sale was made in pre- 
judice of his rights (he, plaintiff, being a minor and not repre- 
sented or party to it) and is null and veid as regards him, and 
he is entitled to recover one-half of said property ; he prays 


' for judgment and partition of the lot claimed. 


Urquhart and wife answered, averring that the community 
between Bedford and wife was insolvent at its dissolution, 
and its debts still due and unpaid ; that the action is prescri- 
bed ; but if maintained, the defendants are entitled to remu-, 
neration for valuable improvements made on the disputed 
premises ; they aver they purchased from Gilly & Prior by 
public act, dated 11th June, 1819, with all the appurtenances 
and improvements thereon, together with all the rights and 
actions possessed by said Gilly & Prior, whom they call in 
warranty to defend the title, and in case of eviction pray for 
judgment against them. The heirs and legal representatives 
of J. B. Gilly, late of the firm of Gilly & Prior, answered, and 
averred that the said firm purchased the lot in question of 


Stephen Henderson, by public act dated the 24th August and 


24th September, 1814, with the buildings and improvements 
thereon. They cite Henderson in warranty to defend ; and 


"in case of eviction, pray judgment against him. 


Henderson pleaded a general denial, and averred that he 
purchased the premises from Harrod & Ogdens, by public act, 
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of C. Harrod, Peter V. Ogden, since dead, leaving a son and 
only heir, residing with his mother, and G. M. Ogden, also 
dead, but leaving an heir, all residing in New-Orleans ; that — 
Harrod and the heirs of the two Ogdens are bound jointly 
and severally to defend this suit, and pay such judgment as 
may be obtained against him, and he calls them in warranty 
accordingly. The defendants and warrantors as above, 
annexed the titles under which they held respectively to hheie 
answers. 

The heir of G. M. Ogden answered, denying any liability ; 
that she was a minor, and could not accept her father’s suc- 
cession ; that it was insolvent, and she had never receiaee 
any sing from it. 

The heir of P. V. Ogden pleaded a general denial, and 
denied specially that the plaintiff ever accepted the succession - 
of his ancestor, as alleged by him. 

Harrod denied that he sold the property to Henderson, and 
was not liable in warranty. In answer to the petition, he 
denied generally all the allegations in it ; and specially, that 
the plaintiff had any title to the property in question. 

The plaintiff offered in evidence, subject to all legal excep- 
tions, the act of sale -from the syndics of Bedford to Harrod 
and Ogdens, of the property claimed, dated the eleventh of 
August, 1813. 

On the trial, the defendant’s counsel moved for a non-suit, 
on the ground that the plaintiff had not shown a sufficient 
title te. enable him to recover, or to put the defendants on 
proof of theirs, according to the Code of Practice, art. 44. 

The plaintiff relied on the sale to his ancestor in 1806, by 
Canas, attorney in fact of Martin de la Madrid, and the pos- 
session of the defendants under the sale from the syndics of — 
Bedford. 

The parish judge decided, that as no power of attorney 
accompanied the sale made by Canas, as attorney in fact of 
Martin de.la Madrid to Bedford, nor was referred to in it, that 
its existence is not shown; that until such power be shown, 
there is no sale proved ; and that, therefore, the plaintiff does 
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‘ not make out his title in the words of the law ; and not doing rs 
so, the possessor must be discharged from the demand. Code nn 


of Practice, 44. — 
The plaintiff’s demand was-dismissed, and he Pe vaessane 
ET 





Buchanan and Culbertson, for the plaintiff. 


1. The judgment appealed from is erroneous, inasmuch as 
the plaintiff showed a good title to the property described in 
the petition. 

2. The claim of the appellant to his mother’s portion of 
said property has never been legally divested. 

3. The court below erred in requiring the production of 
the procuration from Martin de la Madrid to Canas. 

4, The evidence introduced, shows that the defendants 
hold the property, by virtue of the same title exhibited by 
the plaintiff. 

5. Supposing that the production of the procuration from 
Madrid to Canas would be necessary under certain circum- 
stances, the defendants, in this action, who possess under the 
same title, cannot attack the plaintiff’s title for want of such 
production. . 


Pete 
CSRS 





Eustis, Rost and Strawbridge for the defendants and 
warrantors. 


1. This is a petitory action, and the plaintiff must make 
out a good and complete title before the defendants can 
be compelled to exhibit theirs, or be put on the proof of it. 
They have a right, in the meantime, to avail themselves of 
any defects in the plaintiff’s title. 8 Martin, N. S., 105. 

2. In petitory actions, or action for the revendication of 
property, the plaintiff must make out a complete title, or the 
: i defendant, whoever he is, will be discharged. He must show 
5: title and make it out satisfactorily in all points, to entitle 
| _ him to recover. Code of Practice 44. 9 Martin, 267. 10 
Ibid., 293. é 

3. The plaintiff’s title is defective, because no power of 
attorney is shown, referred to, or accompanies the sale 
from Canas, as attorney in fact of De la Madrid to Bedford, 
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‘Eustsux Disr. Proof of agency in the sale of immoveables and slaves, must : 
April, 1835. 
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be of as high and authentic a character as the sale and 


title itself. The procuration or power of attorney, must be | 


in writing, and authentic, and produced in evidence,’ 4 
Martin, 564. 2 Louisiana Reports, 597. 3 Ibid., 459. 


Magnon and Fourchy, for plaintiff, in reply, contended, that 


the defendants could not rely on possession and compel the __ 
- plaintiff alone to show title; but that title was pleaded and 
the decision of the case depended on the respective titlesof  —__ 


the parties. . * oa 
2. The plaintiff has a right to show the defendant’s claim 
under the same title with himself, and cannot attack it. 


Mathews, J., delivered the opinion of the court. 

This is a petitory action, on which the plaintiff claims, as 
heir of his mother, a certain lot of ground in the city of New- 
Orleans, which he alleges to be in possession of the defendants. 
They, after pleading the general issue, insolvency of the 
father of the plaintiff and prescription, cited in warranty the 
heirs and representatives of Gilly & Prior, their vendors, who 
after various pleas, cited S. Henderson (under whose title 
their ancestors held) in warranty, who called.on C. Harrod 
and the heirs and representatives of G. M. Ogden and P. V. 
Ogden to warrant and defend the title which he had obtained 
from the firm of Harrod & Ogdens. On behalf of the heirs 
of the Ogdens, special answers were made, denying that 
they ever inherited any property from their fathers, and 
Harrod’s answer contains nothing more than a general denial 


of all facts alleged against him by the plaintiff. Under these . 


pleadings and certain evidence, as shown by the record, the 
cause was submitted to the court below, which ordered and 


decreed that the plaintiff’s demand should be dismissed with 


costs. From this judgment, he appealed. 
Being a petitory action, the court below assumed as a legal 


principle, that the plaintiff was bound to make out his title, © 


before the possessor could be disturbed or required to show 
any, or in the language of the forty-fourth article of the Code 
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of Practice, that the possessor should be discharged from the Easreny’ Disr. 
demand. ‘This-principle, as assumed, is strictly correct. But _“?™ 1895-_ 
to justify the judgment of that court in the present instance, —_»#>FoRD 
it must clearly appear that the evidences of title, adduced on vnquwanr 
the part of the claimant, show no right to the property inhim.  **“ 
He claims as heir to the succession of his mother, and alleges 5 
that the lot in dispute, made a part of the matrimonial 
community existing between bis parents at her death, as 
having been acquired during their marriage. The main : 
document of title offered by the plaintiff is a notarial act of e | 
sale passed before P. Pedesclaux, on the 21st October, 1806. i 
This deed purports to be a conveyance of the property in 
question to the father of the plaintiff, by one Martin de la 
Madrid, through the agency of a certain Francisco Ramon 
Canas. The act of procuration was not adduced, nor its 
absence accounted for, and on these grounds the deed was 
rejected by the court below, as affording no evidence of title 
A) | in the ancestor of the claimant. Whether any other persons 
> except those pretending title, immediately derived from 
Madrid, would be legally authorised to dispute the authority - 
assumed by Canas, is a question, which, according to the 
view we have taken of the case, need not be solved. . 
The doctrine is now well settled, that when parties denies Cree 
| litigating in relation to their respective rights to any. specified "Peet ‘0 , their 
| property, trace their titles to one common source, neither of rate | rights "to 
3 them is at liberty to deny the title of their common author. tree their adez 
| In support of this, see 11 Martin, 714, 1-.N. S, 577. 4M. % one 





S. 402, and 2 Louisiana Reports, 209 to 218, The last, of of thems at lib 
these cases establishes the principle, that when the fact is oi °°" ie 
shown either by the pleadings or evidence of a cause, that or righ Sane 
both parties claim under the same +title, neither will be 4dr. 


e permitted to attack it. ae itis 
In the present case the defendants plead title and call in | my. onion 
their warrantors to defend, &c. - The ascent of titles is traced that both poor 


by calls in warranty, up to Harrod and Ogdens. The answer a ee 


| of these parties who were last cited, sets up no title as cltim miler the 
derived from any person. The question arising from this ther _— i 
part of the cause requires a decision by which it is to be it " — 
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Eastern Dist. ascertained whether the plaintiff may legally introduce 
“April, 1835. competent evidence to show that the last defendants derived 
sxpronv their title from a common source with him, in other words, 
uracuanr Whether he is authorised to prove in support of his claim, that 
yoseaee they did obtain title to the property in dispute, from his father 





; So, in a peti- 


toryaetion, when under whose fitle he claims. 
be lh sets » This question we think must be answered in the affirmative, 
no title, but We know of no principle of law or rule of evidence which 


leads a general i pint SH "4 4 
enial, the plain- deprives a plaintiff in a petitory action from the use of any 


¢ retin Fes legal means by which he may render valid the title offered. -. | 


that the former ; : . 
cei ves his title 22 Support of his claim. 


from the same The pleadings carry up the-titles of the defendants to 
cor is forbidden Harrod & Ogdens. Whence did they derive their title ? 


and is forbidden 


toattack it. they are silent on this subject, but to give validity to that set — 


Be ae cia. Up, on the part of the plaintiff, it became necessary for him 


= —_ poi to‘establish the fact, that they derived title from the same 

legal ae source from which his-decends. This he has done by 
- . . . . e 

cages render adducing a record of the proceedings in his father’s insolvency, 


valid the pb and a notarial act of sale, made by the syndics of that estate, 
ofhis claim. 1o the defendants Harrod & Ogdens. We are of opinion, the 


court below erred in dismissing the claim of the plaintiff, &c. 


It is, therefore, ordered, adjudged and decreed, that the ~ 


judgment of the Parish Court be avoided, reversed and 
annulled, that the suit be reinstated and remanded for a new 
trial, to be proceeded in according to law, with instructions 


to the judge a quo, not to permit the defendants to dispute 


the title offered by the plaintiff, unless they show titles derived 
from a source different from that under which he claims. 
The appellees to pay the costs of this appeal. 
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BEDFORD 08. URQUHART ET AL. unease 
ON AN APPLICATION FOR A RE-HEARING. 


‘In a petitory action, it is not necessary that the plaintiff should show title 

= in himself, good against the whole world, and perfect, in order to recover 
against a naked possessor. 

The plaintiff in the petitory action, is bound to produce a title as owner 
causa idonea ad transferendum dominiuin, to repel the presumption of 


eae 


ownership resulting from mere possession; and the date of his title 

¢ ought to be anterior to the possession of the defendant. 

_ 4s @ general rule, an action of revendication can only be maintained by 
the owner; yet it may sometimes be maintained by one who is not the 
real owner, but was in the way of becoming so when he lost: the 
possession. site 

So, he who was in possession in good faith, in virtue of a just title, and lost 
the possession before the period required for prescription, can recover it 
in a petitory action, from one who is in possession without title. 


In a petitory action, the presumption of ownership resulting from mere 
possession, will be repelled by exhibiting such a title, on the part of the 
plaintiff, as would have formed the basis of the ten years’ prescription, if 

~ the possession under it had continued, together with evidence of posses- 
sion, in virtue of such title, anterior to the commencement of the 

| defendant’s possession, and would otherwise authorise a judgment, 
restoring him to possession as owner. 

A sale of immoveable property, followed by tradition by a person styling 
himself the attorney in fact of the owner, but whose power of attorney 
is not produced, is only defective for want of the evidence of his authority, 

2 and not a nullity of form resulting from his legal incapacity. If he had 

4 stated himself to be the tutor or curator of the owner, the sale would be 

null for defect of form, as the purchaser would be considered as having 

purchased in bad faith, from a person legally incapable of selling. 

: , So, where the purchaser was in possession for more than twenty years, 

under a conveyance executed by a person styling himself attorney in fact, 

without evidence of the agency, it was held that this furnished a legal - 
presumption of rr agency. 
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Eastern Dist. Whatever is alleged on one side, and denied on the other, may be pepred 
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BEDFORD 


URQUHART 
ET AL, 


by legal evidence. 

So, where the plaintiff alleges certain property was conveyed to a person 
called in warranty, who, in his-answer, denies it, the former has a right to 
produce in evidence, the act of sale to the latter, in support of his 
allegation. 


_ A warrantor has a right to plead every exception in defending the cause 


which the defendant himself might have pleaded; but it does not follow, 
that if the original defendant has set up a particular title, by which he - 
made an important admission, the warrantor or the court ean disregard it. 


This case comes before the court on an application for a 
re-hearing. See the decision ante, 234. 


Strawbridge, Eustis and Rost, for the defendants and 
warrantors, applied for a re-hearing, on the following 
grounds : 

1. The court erred in supposing “ Harrod’s answer contains 
nothing more than a general denial of all facts alleged against. 
him.” This is an error of fact, as the answer expressly 
denies the plaintiff had any title; which, put him on the 
proof of it, and failing, his suit was dismissed. 

2. Has the plaintiff made out a good title? we deny it. 
He seeks to recover, not by making out a good title in 
himself, but by showing a bad one inus. This he cannot 
do. The law says, “the plaintiff, in an action of revendica- 
tion, must make out his title, otherwise the possessor, whoever 
he may be, shall be discharged.” Code of Practice, art. 44. 

3. Harrod, the last person called in warranty, has shown 
no title. We hold it to be the law, that the defendant is 
bound to show no title, until the plaintiff produces one 
apparently good, which we deny he has done in this case. 

4. It is a general principle, never doubted, that the 
defendant had a right to rest on his possession, until the 
plaintiff shows a good title. 

5, This court_has declared, that “persons claiming the 
estate, are bound to make good their title against the legal 
possessor ; and, in opposition, the latter has a right to prove, 
by legal means, any title which may defeat the claim of the 
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plaintiff. White vs. Holstein, 4 Martin, 474. This is the Fastmux Disty 
principle of the common law, that a defendant in ejectment April Vets 
might set up an outstanding title, in a third person; this we szpromp 
understand to be the spirit of the 44th article of the Code of  nqouant 
Practice; for, if it is shown that a third personisthe real. =T4* | 
owner, it is clear the plaintiff has not made out a good title. - 

) Here the plaintiff himself has shown an outstanding title in 

4 Martin de la Madrid. See also, case of Sassman and wife vs. 

} Aymé, 9 Martin, 267. 

6. Thus the doctrine wassettled before the Code of Praclice. 


2 oe When the-jurisconsults reported the projet of the 44th article 
: of the Code of Practice, they referred to the old Civil Code, 
‘ p. 478 art. 24, which says, “either honest or knavish 
is possessors, who have possessed one, year, ought to be 
maintained in their possession until they who trouble them, 


clearly prove their rights ; and if a demand against a possessor 
is not grounded on good and sufficient titles, it is enough to 
allege possession, without producing any other defence.” This 
is the true interpretation of the 44th article. 

‘ It remains to examine plaintiff’s authorities which we say 
do not support the position assumed. 

Referring to 11 Martin, 714, we find nothing in relation to 
this point. In the case of Crane vs. Marshall, 1 Martin, 
N. S., 577, the defendant pleaded title under the will by which 
plaintif[s claimed. 

What the defendant pleaded in Verrett’s case, 4 Martin, 
NM. S., 402, does not appear; nor does it appear that the 
plaintiffs were permitted to make out a title for defendant ; 
but if it did, the suit was-not one “in revendication of 
property,” but a pursuit by a mortgagee for his debt. 

In Trahan’s case, 2 Louisiana Reports, 210, it is expressly 
shown that defendant pleaded title in Brashears, under whom 
plaintiff claimed, and gave in evidence.the sheriff’s deed for 
the land, and the intermediate conveyances to himself. To 
correct the expressions of the court, in such a case, viz: that 
it was “immaterial whether the pleadings showed the fact, 
provided the evidence did,” into an authority to show that a 

plaintiff might make out defendant’s title, and that if that 
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Eastern Dist. -ti{le led to a common source, defendant must be Lioaivl inthe 
soe most extraordinary logic we have lately heard. ue 
sxpronn When a party pleads title, or as the court says, it is the 
vnquaarr same thing, gives it in evidence, he cannot impeach it, — 
“FA = Why? That is the question which solves the difficulty. - 
And why? Because no man is permitted to blow hot and 
cold: he cannot plead a title, or offer a title in evidence, and 
then nullify what he has done. He cannot produce a 
witness, and then show that witness unworthy of credit; 
because the acts are inconsistent and contradictory. . ey : 
Does it follow, that he cannot gainsay the plea, or the 
proof of his adversary. The suit exists because they cannot 
agree. Now, may it please the court to show that Harrod 
- cannot attack the plaintiffs title, it must appear that Harrod, 
either by the pleadings or by the evidence offered, (we agree’ 
it is immaterial which) has placed himself in a situation 
where it would be inconsistent in him todoso; and thatall | 
the other defendants have done so likewise. Let this be ." | 
done, and we abandon the cause. — 
If it cannot, this cause must stand in our reports at war 
with Sassman’s case. It is no longer the law, that “when 
the defendant pleads the general issue alone, and does not — 
set up title, the plaintiff cannot be relieved from the necessity ~ 
‘i . of proving a legal title in himself, by showing that the 
; ag defendant, too, has a defective. title, emanating from the 
| game source.” How can the court know that this is the only 
title by which the defendant holds the premises. 
Harrod, at least, has pleaded the general issue, the conit 
' gays so, in their decree : he has set up no title, and yet Bedford 
has been relieved from the necessity of proving a legal title . 
in himself, by showing that the defendant has a defective — 
title, emanating from the same source. If the two decisions | 
can be reconciled, if the latter’ be not an innovation on our 
jurisprudence, again we say we will abandon the cause. 
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Bullard, J., delivered the opinion of the court. 


} Since the argument in this case, on the re-hearing, we have. 
ae holden it under advisement an unusual length of time, and 
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“have considered it with all that’ attention and deliberation Eastenw’ Disr. 
Te ee 


called for by the intrinsic difficulty of the questions to be 
settled, and the earnestness and ability with which our  spronp 
former judgment has been-combated. Having no interests veut 
but those of truth, no aim but justice, according tolaw,we  *™**™ 
are disposed to take up the case without reference to the ‘ 
Opinion first pronounced. 

At the threshhold of this inquiry, we meet the question, 
whether the 44th article of the Code of Practice has intro- 
duced a new principle in relation to the petitory action, or 
whether it merely reasserts the well known maxim, “that 
the plaintiff must recover by the strength of his own title, 
and not by the weakness of his adversary’s.” “The 
plaintiff,” says the Code, “in an action of revendication, 

_ must make out his title, otherwise, the possessor, whoever he 

be, shall be discharged from the demand.” 

Pothier, in treating on this kind of action, adopts the 
rule, that the plaintiff in revendication, in order to succeed/in 
his demand, must base it on some title of property ; and such 
titles are said to be those, which are of a nature to transfer 
from one to another the ownership of the thing “cause 
idone ad transferendum dominium.” Among titles of that 
description, he enumerates an act of partition, by which it 
should appear that the thing sued for, fell to the share of the 
plaintiff in the succession of some of his relations. ‘ When 
the possessor,” says he, “against whom the suit is brought, 
proves that his possession was anterior to the title which I 
produce, although he produces none on his part, the title 
which I exhibit, is not alone sufficient, unless I produce 
another more ancient, which shows that he who by his 
contract, which I produce, sold or gave me the property, was 
really the owner; for I cannot make myself a title by 
procuring a sale or donation of a property which you possess, 
from a person who does not possess it; you, as possessor, 
are presumed to be the owner, rather than he who sold it to 
me, and who did not possess it, and of whose right I can 
prove nothing. But when the title which the plaintiff 
exhibits, is anterior to the possession of him against whom _ 
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Easrsux Dis. the action is brought, and who on his part produces none, 
“April, 1855. this title alone is sufficient. He, who by this title, sold or. 


seveorpd = gave the property to the plaintiff or his author or predecessor, * 


RA al is sufficiently presumed to have been the proprietor and 
*r4m possessor, and to have transferred the possession and 
property. And further, even although it should appear that 


In a petitory he who by the title’ which I. produce, sold or gave me the 
action, it is not cent i 

mengeaary hes property which I sue for, was not the owner, if I purchased. 
atta dale im good faith, having had reason to believe that he who sold 


ete ood or gave it to me, and of which I saw him possessed, was the 
world, and per- owner, that title alone would suffice against a possessor who 
Sitio syaina ob itle.” Pothier, Dom. de Pro., 323 
recover againsta Shows no title.” Pothier, Dom. de Pro., 323. 


Sepa We are of opinion, that the Code has not introduced any- 
e ain . ° a . ° 
in the Calon new principle on this subject. It cannot be necessary in 


tspeoduce atitle CVerY petitory action, that-the plaintiff should show tive in 


- as owner causa himself good against the whole world, and perfect, in order 


idonea ad trans- 


ferendum domi- tO recover against a naked possessor. He is bound to 


ie seeceptien produce a title, as owner, causa idonea ad transferendum 


of ownership re- dominium, to repel the presumption of ownership, resulting 
ting - from i en 
mere,possession; from mere possession, and the date of his title ought to be 


d the date of : 
his title ought to anterior to the possession of the defendant. 


be anterior to ; i i 
Saconessnidest We have also the authority of Pothier, for assuming as a 


the defendant. principle, that although regularly the action of revendication 


As a general can be maintained only by the owner, it may sometimes be 
rule,an action of 


of revendication maintained by one who is not the real owner, but was in the 
maintained er way of becoming so, when he lost the possession. For he 
the owner ;-yet, i 4 i i i i ] i 

it, sen cone? Who was in possession in good faith, in virtue of a just title, 
times be maine and lost the possession before the period required for 


tained by one Sah ° Sea : : 
who is not the prescription, can recover It in a petitory action, from one who 


a ae a is in possession without title. <“ I west pas precisement 

= ceyncme # = nécessaire que le titre en vertu duquel jai possédé la chose fut un 
en he e ‘ 

possession. titre valable, il suffit que j aie ew quelque sujet de le croire valable 


Bagi Vaiaee pour que je sois reputé avoir eté juste possesseur de la chose, et 
sion, in good que je sois recu & cette action lorsque jen ai perdu la possession.” 


eaten tilownl Same, No. 292, 293. 


lost the posses- * . eee 
oat ne os’, Let us now examine under what title the plaintiff seeks 


period required to be declared owner of one undivided half of the lot in 
0 


ee in dispute. He alleges that he is the sole heir of his mother, 
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that the property in dispute was possessed by his father and ni 
mother, in community, by virtue of a sale from Canas, re 
attorney in fact of Martin de la Madrid, that on the death of — >™2i0mm 
his mother, his title in one undivided half vested; that his vcneusanr — 
father remained in possession for some years, ‘and finally , pstinetabtiels 
surrendered the whole to his creditors, by whose syndics it from one who is 
was sold, that Harrod & Ogdens became the purchasers and i ook tien: a 
that a part of it is now in possession of the defendant 
Urquhart, by a title unknown to the plaintiff, but which he 
believes to he derived from the vendees of the syndics. 
The immediate title of the plaintiff here set up is heirship, 
, pro herede, a transmission to him of his mother’s right by 
. hereditary succession. The fact that the property was 
‘ possessed during the existence of the community, that it was 
in the actual possession of Bedford, in virtue of the sale from 
‘Canas, at the time his wife died, and up to the period of his 
surrender, is beyond doubt. Whatever rights the wife had, 
vested in her heir at her death, and from that time, the 
possession of the husband must be considered as the possession 
of the heir, then a minor under the age of puberty. Leaving aun _— 
‘out of view for the present, the deed from Canas to Bedford; pec vot 
the next ascending link in the title, we come to examine the — iso 
question whether the title pro herede alone, is sufficient to will be repelled 
ble the heir to recover against a naked by 
rimee §' POSSESSOF. such a title = 


_ Considering the defendant in possession, without allegation the part of the 

plaintiff, as 
‘ of title, and relying on mere possession, how far does‘ the woold have 
a plaintiff entitle himself to recover by proving his heirship and — on ane 


his possession as heir, anterior tu the commencement of the ee igaat: cover B.3 
possession of the defendant. meter teal ane 4 
tinued, together © — 





































We think it a sound principle, that the presumption of with evidence of 
ownership resulting from mere possession, will be repelled by oe meh 
or 


exhibiting such a title on the part of the plaintiff, as would > anteri 
have formed the basis of the ten years’ prescription, if ‘the ment of the de-. 


fendant’s posses- 
possession under it had continued, together with evidence Of ji5, and would 
possession, in virtue of such title, anterior to the commence- orherwise autho- 
ment of the defendant’s possession, and would authorise a restoring og him to 


judgment restoring him to possession as owner. a 7 
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Eastern Dist. Let us consider then, the plaintiff as in possession, and 
Bo Bale relying in an action against him, on the prescription of ten 
nuprord years under: his title. The mere title pro herede, would 
vraumnr perhaps not be sufficient, for he derives from his ancestor only 
“4 such title as she had, together with the right of continuing 

in possession, until prescription is acquired under the primitive 

_ title of the ancestors. The conveyance from Canas coupled 

with his heirship, would constitute the basis of his prescription, 

A sale of im- The question, therefore, resolves itself into this, does the sale 
per, followed from Canas, styling himself the attorney in fact of Martin de 
by tradition, bY Ja Madrid, constitute a just title which may form the basis of 

pena tage the ten years’ prescription? 

the owner, but That it is a sale, followed by tradition, is evident. The 


hose power of : . ‘ 
attorney is not Gefect is, the want of evidence of the authority of Canas, and 


roduced, is on- not a nullity of form, resulting from his legal incapacity. If. 


defective f ; 
want of the evi- he had stated himself to be the tutor or curator of the owner, 


ie wet aoe the sale would be null for defect of form, as the-purchaser 
nullity of form would be considered as having purchased in bad faith from a 


sultin ro 
his mee ineapa- person legally incapable of selling. The tradition of the 


cy a kimeitt, thing in pursuance of the sale, certainly furnishes some 


- hme eT , Presumption of authority, and the purchaser may well have 
owner, the sale supposed that he was buying from a person authorised to 


Id be null f : : aie : 
otaet of tote, sell, and may be regarded as holding unimo domini, and in 


as the Purchaser good faith, “ La bonne foi en matiere de prescription, consiste 
ered as ray. dans Pignorance du droit @autrui sur ce quwon possede. Bone 


! i 2 ° ° ° °. 
ee towne fidei emptor esse videtur, qui ignoravit rem alienam esse aut 
wale of ceiliog, putavit eum qui vendidit jus vendendi habere.” Merlin Rep. 
verbo prescription. 


So where the ; : : 
purchaser wasin [In the case of Bourguignon vs. Boudousquie this court held 


ssession for - 
Tore than twen- that possession for more than twenty years, under a 


 iegeaie conveyance executed by a person styling himself attorney in 


“euted bya per- fact, without evidence of the agency, furnished a legal 


son styling him- 


self attorney in presumption of the agency. In that case the power was by _ 


fact withou oN act sous sing privé, but not proved. It was, therefore, ‘no 


poney, that 1728 better unaccompanied by tradition and long possession, than if 
furnished a legal it had never existed, and the evidence of agency had depended 


ey “ altogether on the assumption of that quality, by the vendor, 
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ishathaed by long possession under the deed. 6 Martin, Par Di 


N..S.,. 153. 

In the case now before the court, nearly thirty years have 
elapsed since the execution of the conveyance by Canas, and 
the only persons interested, in contesting his authority, to wit: 
De la Madrid or his heirs, have acquiesced, notwithstanding 
the open and public possession of Bedford, before his surrender, 
and for aught that appears to the court, of those who 
succeeded him. If the present plaintiff were defendant in a 
petitory action, it is the opinion of this court, the, title now 
set up by him, would form a sufficient basis ‘of prescriptive 
right. It is asserted by the counsel for the appellees, that the 
decree heretofore pronounced, is an innovation on the 
jurisprudence of the state, and several cases are cited to 
prove it. The first is that of White et al. vs. Holston et al. 4 
Martin, 474, in which the court said that “the persons claiming 
the estate, were bound to make good their title, against the 
legal possessor, and in opposition the latter has a right to set 
up and prove by legal means, any title which may defeat the 


claim of the plaintiffs.” It appears that the plaintiffs claimed | 


an estate as forced heirs ; the defendant in possession set up a 
title, distinct from the will, which it was the principal object 
of the suit to annul as inofficious. An objection was made 
to the introduction of evidence, to prove any other title than 
that derived under the will, because the defendant had 
accepted the estate, agreeably to an inventory made by 
competent authority. But the court said the defendant had 
set up a title distinct from the will and had a right to do so, 
“but if it did appear clearly,” says the court, “that Mrs. 
. Holston has accepted the property as an inheritance from D. 
White, we are of opinion she ought to be estopped from 
pleading or proving any title in herself, distinct from or 
independant of his testament.” Here the general principle is 
recognised, which is not denied, that the defendant has a right 
to show title derived from any source, unless estopped by 
setting up a particular title in the answer. 

The case of Sassman and wife vs. Aymé, 9 Martin, 267, is 
next urged as settling a contrary doctrine. 
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In that case, the plaintiff claimed property as heir of her 


“April, 1835. Joreased father, and the general issue was pleaded, the 


defendant relying on possession alone. The document 
- produced by the plaintiff in support of her title proved, that 
her father was, for aught that appeared, still alive. Nor did 
she prove any possession in herself, under the pretended 
partition. Here then she showed an utter want of title in 
herself, as alleged by her, and denied by the defendant, 
There was in the record a copy of a sale, by which it would 
appear that the defendants had acquired title, under the same 
provisional distribution of the estate of the absent father. 
It was doubtful who introduced it in evidence. The court 
presumes from some circumstances, that it was introduced by 
the plaintiff, in support of her defective title, and then uses 
the expression, quoted with great emphasis, by the counsel 
for the appellees, “ Taking this for granted, we are of opinion, 
that in a case like this, where the defendant pleads the 
general issue alone, and does not set up title, the plaintiff 
cannot be relieved from the necessity of proving a legal title 
in herself, by showing that the defendant has a defective one, 
which emanates from the same source. How can the court 
tell that this is the only title by which- the defendants hold 
the premises.” 

The two cases differ very widely. In Sassman’s case, the 
plaintiff claimed as heir of her father, and it turned out on 
the evidence offered by herself, that she was not an heir ; that 
her father, an absentee, was legally presumed to be still alive. 
In the present case, the plaintiff alleges heirship and proves 
it; he proves possession under the sale from Canas, both 
before and after the death of his mother. In the former, the 
the plaintiff relied on the naked title pro herede, without 
pretending to show how her father acquired the property; in 
the present, he shows a sale, by a person assuming to act as 
attorney in fact, accompanied by tradition, and followed by 
long possession. 

But the appellees contend, that they show an outstanding 
title in De la Madrid, as they have a right todo. In doing 
so, they assume the right to question the act of his real or 
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assumed agent, whom he has not thought proper to question —. Dir. 
himself, for nearly thirty years. Such a nullity appears to ==" > 


us, relative and not absolute. ne 


Thus far we have examined the case independently of the 8@UHA"T 7 


the answers of the original defendant, and of the several 
warrantors, previous to Harrod & Ogdens, and of the evidence 
in record, tending to show that Harrod & Ogdens purchased 
from the syndics of Bedford, and that by sundry convey- 
ances the property came into the possession of Urquhart. ~ 
The admissibility of this evidence is questioned, and it was 
rendered subject to all legal exceptions. - 

Each ‘defendant’ successively annexes to his answer, 
calling in his warrantor, a copy of the conveyance by which 
he acquired title in the premises, until we come to the last, 
Charles Harrod, one of the firm of Harrod & Ogdens, who 
denies both his sale and obligations, as warrantor, and the 
title of the plaintiff, and all the facts alleged by him. These 
different conveyances, appear to have been read in evidence, 
without objection, except the one from the syndics of Bedford 
to Harrod & Ogdens. 

In inquiring into the legal admissibility of this document, 
it must not be overlooked, that the plaintiff expressly alleges, 
that the syndics conveyed the property to Harrod & Ogdens, 
and this fact is denied by the answer of Harrod. It cannot | Whatever is 
be denied, that as a general rule, whatever ‘is alleged and OS peed ye 
denied, may be proved by legal evidence. The effect of the ots wovel 
evidence is another question. A sale, purporting to be to a by. J evi- 
commercial firm, and accepted only by one-partner, may not, “ = pet ait a 
in itself, be proof against the partner, who did not except, plaintiff alleges 
-but it tends to prove it, and evidence that the other partner pet pre sy 
accepted and acquiesced in it afterwards, may make full ? ia cacome 
, proof of the fact. Harrod, in effect, disclaims having who, in his an- 
acquired any title under that deed, or having conveyed any, the the Seentane 
or incurred any responsibility, by the subséquent sale, by his Php d ang 


partner, in which he did not concur. Under the pleadings 2+t of sale tothe 
latter, in support 


in this case, we think the document admissible, in support of ofhis allegation, 
the plaintiffs allegation. 
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Easreny Distr. The warrantor, by the Code, has a right to plead every 
_ tint 1855. exception in defending the cause, which the defendant 
prprnep himself, mjght have pleaded ; but it does not follow as a 
unavaarr necessary consequence, that if the original defendant has set 


A wanantor UP ® particular title, and thereby made an important 


has a right to admission, the warrantor ‘can disregard it, or that it is to be 
plead every ex- 
ception in de- disregarded by the court. There is no privity in this case, 


oS the Petween the last warrantor and the original defendant, nor 


defendant him- between the plaintiff and the last warrantor. The plaintiff 
self might have 


pleaded ; but it Can recover only of the. original defendant, and he of his 


does not follow 
that if the origi. immediate warrantor, and so on, in succession, as they are 


* ent called in. The plaintiff may certainly strengthen his title, 
ticular title, by by the admissions of his adversary, if it appears by those 
ng randy admissions, that they both derive title from a common source, 


mission, —_ the Jt was said, in the argument, that we cannot inflict a title on - 


warrantor or the 


court can disre- the defendant. Undoubtedly not, but if he has chosen to 
one adopt and set up one, on which he relies against his 
warrantor, he cannot afterwards repudiate it, on discovering 


- that it is better to have no title than a bad one. The sale: 


from Gilly & Pryor to the defendant Urquhart, recites 
that they acquired the property from Stephen Henderson ; 
the latter called in warranty, sets up title under- Harrod & 
Ogdens, in virtue of an act of sale, which accompanies his 
answer, signed only by G. M. Ogden, in behalf of the firm. 
In that deed it is recited that the property is the same 
purchased by them of the syndics of Bedford. This recital 
in the deed, is evidence at least against Ogden, whose heir 
is a party, if not against Harrod, that the property was 
acquired from Bedford. All these acts of sale, were in 
evidence and produced, as it appears, by the defendants 
themselves. Independently of the deed from the syndics to 


Harrod & Ogdens, they show that the defendant set up a 


title, which is traced back to Bedford’s estate. 

Not only does the defendant allege title, as derived 
through Gilly & Pryor, but he alleges the insolvency of the 
community of Bedford and wife, and that the debts are still 
due and unpaid, and claims for the value of the improve- 
ments made by him. 
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Upon the whole, after the most deliberate attention, we oy 
have been able to bestow on this case, we are not satisfied, — 





that the judgment first pronounced, was erroneous, and it W=s?’s ae 
must remain undisturbed. = CARLETON ETAL 3 
eo 





WEST’S SYNDIC v8, CARLETON AND LOCKETT. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The statutes of 1809 and 1826, authorising summary proceedings against 
counsellors and attorneys at law, who refuse to pay over money collected 
by them for clients, do not entitle them to the intervention of a jury. 


Attorneys at law, collecting money due to an insolvent estate, cannot retain 
their fee, but are required to pay the money over to the syndic, and have 
their claim for fees placed on the tableau, and its payment ordered in 
the general distribution. 


The plaintiff took a rule on the defendants, to show cause 
why they should not pay over the amount of a judgment 
which they had collected, and was due to the estate he 
administered as syndic, they having refused to do so, on 
application made to them. 

The defendants denied that they were liable to be proceeded 
against in this summary way, but could only be sued in the 
ordinary form; they further state they have a legal claim 
in compensation of the demand brought against them; and 
that they have never refused, but offered to settle fairty with 
the plaintiff, who refused to join them. 

In their answer to the rule, the defendants annex an 
account for professional services rendered the plaintiff, which 
overruns the amount of moneys collected by them and not. 
paid over. They plead this account, in compensation and 
reconvention, and pray that the cause be tried by a jury. 








- 
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Easterx Dist. Qn hearing the rule it was made absolute, and the 
April, 185. defendants ordered to pay over the money in their hands to 
witt's ram the plaintiff. They appealed. 

CARLETON ET AL. 

J. Slidell, for the plaintiff. 

1. An attorney at law has no lien or privilege upon moneys 
collected. No such privilege is conferred by the Code, and 
none exist but those which are expressly permitted by it. 
Louisiana Code, art. 3152. 

2. No payment can be made by a syndic, or other dispo- 
sition made by him of the funds of the estate, but upon his 
filing a tableau of distribution, and its homologation after 
legal notice to the creditors. 2 Martin, N. S., 157. 4 Ibid., 
633. 7 Ibid., 157. 1 Louisiana Reports, 172. 


Carleton and Lockett, in propria persona, contra. 


Mathews, J., delivered the opinion of the court. 


This suit commenced by a rule on the defendants to show 
cause why they should not pay over to the plaintiff certain 


sums of money which they had collected for him, as attorneys — 


and counsellors at law, and the rule was made absolute, 
from which the defendants appealed. 

They excepted to the legality of the summary proceeding 
as adopted by the plaintiff, and finally claimed to have the 
cause tried bya jury. Their exception and claim for a jury 
was overruled by the court below, and judgment on hearing 
the case, was rendered as above stated. 

The statutes We find twostatutes on the subject of summary proceedings 


1826,. 809 ncn’ against counsellors and attorneys who refuse to pay over 


ing summary money received by them for clients; one passed in 1809, and - 


roceedings a- 
Fainst. counsel. the other in 1826. Taken together, they certainly authorise 


: ttor- .- ° P ‘ 
neve at law who judgments, to be rendered in the cases provided for in 


onl ae py summary proceedings by motion. 

ype gas The defendants come within the purview of —_ statutes, 
ts, 

not entitle them @Nd it appears to us, that parties who are by law subjected 

to the interven- tg summary proceedings by motion, to a court, are not 


tion of a jury. r a f / 
entitled to claim a jury: this would be to introduce delays 


ro 
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not tolerated by laws which require prompt proceedings. Buceen te 

‘We are, therefore, of opinion that the judge a quo did not a 

err in overruling the exception and claim for a jury, made by aeapapeae 

the defendants. Mo GURNEY. 
On the merits, the present case does not require of us to 

settle the question, whether an attorney may legally retain 

out of money by him collected, any portion of the same, lav cole 


3 A ‘<a ' ; sa ated mpensation for money due to an 
which, in his judgment, he considers a just compe insolvent eon 


his services. cannot retain - 


mel Weta ate ir fee, but 
The plaintiff claims as syndic administering his estate for ee vired i a 


the benefit of his creditors; he is bound to collect all sums ~ Fy a 
due to it, and cannot legally pay any creditor without a and have their 
tableau of distribution, duly homologated. If the defendants ~~ pay Shes 
are creditors by privilege or otherwise, they must submit their nl ~~ 
claims to orders for general distribution, &c. ed in the gene- 
ral distribution. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


RICHARDSON vs. GURNEY. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An execution cannot be quashed and set aside, on the return of the sheriff 
that the defendant has deposited the money in his hagds, conditionally, 
to await the decision on an attachment of the debt, by the debtor him- 
self, in a suit against the plaintiff in execution. 

Where a party obtains a judgment on a rule, in which he has mistaken his 
remedy, the judgment will be reversed, and the rule discharged, at his 
costs in both courts. 


The plaintiff obtained a judgment against the defendant 
for four hundred and ninety-six dollars, with interest and 
costs. Execution was issued thereon; on which the sheriff 
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Eastern Disr. returned that the defendant had deposited in his hands five 
“pril, 1835. hundred and eleven dollars, conditioned to await the decision 


nicnanpson of the court with respect to an attachment suit, in which he, 


curxer. the defendant, had attached his own debt in a suit against 


Richardson, the plaintiff in execution. The defendant in 
execution took a rule on the plaintiff and the sheriff, to show 
cause why the execution should not be quashed and set aside, 
on the ground that the debt and judgment had been seized 
under an attachment at the suit of the defendant against the - 

plaintiff, for the sum of four thousand five hundred and sixty 
dollars. : 

On hearing the parties, the judge made the rule absolute, 

and set aside the execution. Richardson, the plaintiff in 
execution, appealed. 


JM*‘Henry for the appellant. 
Maybin, contra. 


Martin, J., delivered the opinion of the court. 


In this case, the plaintiff having obtained a judgment by 


a default against the defendant for the sum of four hundred 


once sosbeninsag and ninety-six dollars, issued his execution thereon. The 


the retu ' npg 
the sheriff, that Sheriff returned that Gurney had deposited in his hands the 


oad deposited amount of the judgment and costs, but on the condition that 
the money inhis jt should remain and await the decision of an attachment 


nea toawait case which he had against Richardson. 

the decision °% Qn this return being made, Gurney obtained a rule on 
the debt, by the Richardson, to show cause why the execution should not be 
ina suit against quashed and set aside. The rule was afterwards made 


the ‘Plaintiff in absolute, and the execution quashed accordingly. Richard- 


Where a party SON appealed. 


obtains a judg- Jt appears to this court that the execution ought not to 
ment™on a rule, 


in which he has have been quashed. It had been regularly issued. The 


mistaken his re- ; : : 
medy, the judg- contest. between the same parties, but reversing their order, 


ee a related to the regularity of the attachment. The question 
rule discharged might have been settled by Gurney calling on the sheriff to 
at his costs in : 

both court, return the attachment as duly executed; or by Richardson 
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ing of that officer to pay him the money received on the Eastern. Dist. © 


execution. This would have brought the matter on which 
parties were at issue, fairly before the court. In this case, 
we think the appellee overlooked his remedy, and the court 
erred in quashing the execution. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the rule be discharged, with costs in both 
courts. 


BANK OF LOUISIANA US. STANSBURY ET AL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the wife makes opposition and procures an injunction against 
proceedings in the via executiva, on the ground that she has a prior 
claim and mortgage to the property seized, and the seizing creditor 
answers and denies her claim and mortgage, and avers she has made 
herself liable for his claim, by intermeddling in her husband’s succession : 
Held, that the demand set up in the answer was reconventional, and not 
a proceeding in the ordinary way, as distinguished from the summary, 
and the court did not err in proceeding to inquire into the petsonal 
liability of the wife, to pay the debt. 
Banks cannot, in any case, take more interest than at the rate fixed by their 
charters. Where the bank charter fixes the rate of interest at nine per 
cent., and ten is agreed upon, it will be reduced to the rate affixed by the 
charter. 


This case commenced by the executory process. The 
Bank of Louisiana obtained an order of seizure and sale, in 
August, 1832, against a plantation and slaves in the parish 
of Ascension, which W.'S. Stansbury had mortgaged to 
secure a loan of eight thousand dollars, with interest-at the 
rate of ten per cent. per annum, from the 10th of April, 1830, 


when said loan —— due and payable. 
3 
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April, 1835. 
——_—_—_—_—_—_—_— 
BANK OF LA. 


ve. 
STANSBURY 
ET aL. 


<a 
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Stansbury being dead, his widow made opposition to the 
executory proceedings, and obtained an injunction, claiming 
the property as her own. She alleges she intermarried with 
W. S. Stansbury, in Maryland, in 1819, and came to this 
state with him to reside; that her husband, at different times 
had received money and funds of her to the amount of ten 


or twelve thousand dollars, which he invested in slaves and © 


in part payment of the plantation under seizure. She claims 
a higher privilege and mortgage than the bank, and prays 
to be allowed to keep the property in question, which she 
alleges was adjudicated to her by the Court of Probates; she 
alleges also, that the bank claims illegal interest in demand- 
ing ten per cent. - 

The attorney for the bank replied that she was liable 
personally, for the community debts of her husband, having 
applied to the Court of Probates and accepted the community 
of acquests and gains, and had the community property 
adjudicated to her; and also that she had become personally 
liable for the claim of the bank, by taking an active concern 


in, and disposing of part of the property of the community. — 


It is further averred, that none of the grounds alleged, 
authorise the issuing the injunction, as it is not stated what 
portion of the plantation, or what particular slaves, of those 
seized, were the property of Mrs. Stansbury, or purchased 
with her money. 

On hearing the case, the district judge was of opinion the 
plaintiff in injunction failed to make out her case, and that, 
by the acceptancee of the community, which was fully 
proved, she made herself liable for its debts. Judgment was 
rendered, dissolving the injunction, and directing the sheriff 
to proceed with the seizure and sale of the mortgaged 


property, and that the bank be allowed ten per cent. interest. — 


The plaintiff in the injunction appealed. 


Isley, for the appellant. 

1. The order of seizure and sale improperly and illegally 
issued, as Stansbury, the debtor was dead ; the property had 
been adjudicated by the Court of Probates to his widow, and 
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there was, in fact, no defendant to proceed against. The © 


widow Stansbury, who was in possession, was not made a 
party. Code of Practice, 98, 99, 100. 

2. Executory proceedings, as well as in the hypothecary 
action, must be against the third possessor of the mortgaged 
property. Code of Practice, 68. 

3. If the injunction be considered as a branch of the 
original suit, then, in this case, there has been no change 
from the via executiva to the via ordinaria, to justify the 
judgment which. has been rendered. It must, therefore, be 
annulled and set aside. 


Peirce, for the bank and defendant in injunction. 

1. The plaintiff in this injunction has shown no claim 
whatever upon her husband’s estate, for paraphernal effects 
or otherwise. 

2. If she had, it would not authorise an injunction except 
as to land and slaves brought by her into marriage; and of 
this there is no proof, or if there be; there is no evidence 
that such land or slaves were seized in this suit. 

3. If she had, and under circumstances that would 
otherwise authorise an injunction, yet, in this case, she is 
debarred ; because she has accepted the community, had the 
property adjudicated to her, sold a large part of it, and conse- 
quently made herself responsible if the estate be insolvent, 
for all the debts of her husband. 

4, If the estate is able to pay all its debts, which appears 
by the inventory, the property adjudicated to her, and which 
is that seized, is liable for the husband’s debts, en arene 
of her personal obligation. 


Carleton and Lockett, for appellant, in reply. © 


1. This case is not changed from the via executiva, and 
any irregularities in the executory proceedings may be 
inquired into. The law requires three days’ notice previous 
to seizure, which was not given here. Code of Practice, 735. 
6 Louisiana Reports. 
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2. There is no evidence in the record to show that the 
mortgage in favor of the bank was ever recorded so as to 
affect third persons. 7 Martin, N. S., 577. 

3. These irregularities are sufficient to annul the judgment, 
It is never too late to take notice or avail one’s self of any 
irregularities in the proceedings in the court below. 
5 Martin, N. S., 340, 341. 


Bullard, J., delivered the opinion of the court. 


The Bank of Louisiana having procured an order of 
seizure and sale upon a mortgage executed by Stansbury, 
his widow, the present appellant, obtained an injunction, on 
the allegations that she intermarried with said Stansbury in 
Maryland in 1819, with a view of future residence in Louisi- 
ana, where her husband had his domicil at the time ; that 
her husband received at that time and others, her property to 
the amount of ten or twelve thousand dollars, for which by 
the laws of this state she has a legal mortgage, which sum 
was invested in the purchase of slaves and in the plantation 
then under seizure; that on the death of her husband the 
whole property was adjudicated to her by the Court of Pro- 
bates, and that her rights are sufficient to cover the whole, 
and that she has a higher privilege than the bank. She fur- 
ther complains that the order is illegal, because it requires the 
payment of interest at the rate of ten per cent., which is not 
due according the act of mortgage. 

After setting up an exception, which was overruled, and 
which requires no further mention here, the bank pleaded in 
answer, a denial of most of the facts alleged in the plaintiff’s 
petition. They specially deny her right of mortgage, and 
that her late husband ever received any moneys belonging to 
her, or that any was invested by him in the purchase of the 
property mortgaged. It is further alleged, that Mrs. Stans- 
bury has accepted the community, by applying to have the 
whole property composing it adjudicated to her; and that 
she has further accepted by taking an active concern in the 
effects of the community and disposing of a part of them; 
and by reason thereof she has become liable out of her own 
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estate for one-half of the debts contracted by her late hus- EasTERN Dist 
band. ‘They further deny that any of the allegations in the pense 


petition justify the issuing of the injunction; and it is spe- ®4NKOF™s. 
cially alleged that the bank is entitled to interest at ten per _ sransnurr 


cent. per annum from the day the money wasdue. They ~~ 
pray a dissolution of the injunction, and that the plaintiff Pa 
may be condemned to pay the debt with damages and interest. ‘ainer pi 
After a second trial, judgment was rendered against the °°. pony 
plaintiff in injunction for the whole amount of the debt, but per ie = 
restricting the interest to nine per cent ; and she appealed. via exccatioa, om 


Her counsel has made several points before us, relating to ‘he gael 


the want of notice before issuing the order of seizure, which ¢laim oo 
we think ought to be considered, inasmuch as they are not a waek, 


alleged in the petition for injunction. <a 


It is contended, that the court erred in considering the 2nd denies ‘her 
opposition of the widow as authorising a change from the via gage, and avers 


executiva to the via ordinaria. It appears to us that the claim, S a 


set up by the bank, was reconventional and not a proceeding bis cediline . 
in the ordinary way, as distinguished from the summary. her _husband’s 

. 2 f f 7 piper succession: Held, 
We think the court did not err in proceeding to inquire into that the demand 


her personal liability to pay the debt under that plea; but %t up in the an- 
even admitting that she had accepted the community, it ventional andnot 
° re nr : a proceeding in 

does not establish her liability in this case, to pay more than the _ ordinary 
one-half the debt contracted by her husband. pa Ba wa 
The bank claims interest at ten per cent. from the time summary, and 
the money was due, upon the mortgage, under the statute of err in proceed- 





1820, concerning loans on mortgage. 1 Moreau’s Digest, p. rg age 
674, sec. 2. sale liability of the 


wife to pay the 
The charter of the bank, passed subsequently, declares that debt. 
the bank shall not take more than nine per cent. interest nape 
on any of its loans. It is true, this clause applies to stipula- more __ interest 
, ‘ . ‘ an at the rate 
tion of interest and not to interest ex mora in the nature of fixed by _ their 
damages. In the case of the Bank of Louisiana vs. Sterling Sayers, Where 


et al., this court held, that the legal interest which the bank fixes the rate of 
interest at nine 


had a right to receive in such cases, is nine per cent. 2 La. per cent., and 


Reports, 61. = it - ye 
’ duced to the 
It is, therefore, ordered, adjudged and decreed, that the ste fxed by the 


judgment of the District Court be avoided and reversed ; and 
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Eastern Dist. proceeding to give such judgment as in our opinion ought to 
“April, 1835. have been rendered below, it is further adjudged and decreed, 
mutavvex that the injunction be rendered perpetual as to one per cent. 

or of the interest and dissolved as to the balance, and that the - 

erat, sheriff proceed to make the money due on the mortgage with 
interest at nine per cent. per annum, from the 11th of 
April, 1830 ; and on the demand in reconvention, it is further 
adjudged and decreed, that the bank recover from the plaintiff 
in injunction the sum of four thousand dollars, with nine pet 
cent. interest as aforesaid ; provided that no execution issue 
against her until after discussion of the mortgaged property. 
It is further ordered, that the bank pay the costs of both 
courts, except such as may arise in the execution of this 
judgment. ‘ 
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MILLAUDON vs. SYLVESTRE & SON ET AL. 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A partner may sue for and claim the dissolution, liquidation and settlement 
of the partnership concerns, and recover whatever sums may be found 
due to him on such settlement, at the same time and in the same suit. 

Where an account current has been rendered to a party, and received and 
entered on his books without objection, he cannot afterwards object to it, 
on the ground that it contains overcharges or compound interest. 

So, where parties, by the articles of partnership, fix the rate of interest to 
be charged by them at six per cent., and a partner renders an account for 
advances to the firm, and charges interest at ten per cent., which the 
partners having the direction of the firm, receive and enter upon the 
partnership books, it is written evidence of their assent to that rate 
of interest. 


MN uf ¢ /, / Purchasers of property, who collude with the vendor in the sale of it, with 
/ ‘ the view to defraud the true owner, cannot avail themselves of the 


omission to record the act of partnership under which the property 





is claimed. 
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This is an action to dissolve a partnership, and procure Cement: 
a liquidation and settlement of its affairs, and to recover the =... 2 


sum that may be found due to the suing partner from 


MILLAUDON 


the others, and finally to set aside a fraudulent sale and ome ae 


mortgage of certain property belonging to the partnership. ° 

On the 17th February, 1830, L. Millaudon entered into 
partnership, by act under private signature, with Sylvestre, 
pere et fils, to carry on a rum distillery and sugar refinery, in 
the upper faubourg of New-Orleans, for the term of five 
years. Millaudon was the owner of the distillery, lots of 
ground and slaves, which were described in the articles of 
partnership, and put into the concern at eighty thousand 
dollars, their estimated value as cash, the one-half of which 
was sold to Sylvestre and son for forty thousand dollars. 
After deducting three thousand dollars, the balance of a 
certain sale from Sylvestre and son, the net capital of 
Millaudon in the establishment, was thirty-seven thousand 
dollars, on which the former bound themselves to allow six 
per cent. interest, until its final reimbursement. This 
interest was to be paid annually, from the one-half the 
profits coming to Sylvestre and son, and the excess of these 
profits, if any, was to be applied to the reimbursement of the 
capital thus advanced by Millaudon. 

On the 3d of January, 1833, the plaintiff instituted this 
suit, for the dissolution of the partnership, and the final 
settlement and liquidation of its concerns. The pleadings 
and other facts of the case are fully stated, and set out in the 
opinion of the court. 


It appears that on the 25th of August, 1832, Sylvestre and — 


son, sold and conveyed to John M. Bach “their undivided 
half part of all the lot, &c., constituting the distillery and 
refinery, and implements attached thereto ;” also “ their 
undivided half of eight slaves attached to the distillery, and 
of two other lots; all and singular, the above described pro- 
perty and slaves are the same which the present sellers 
acquired of Millaudon, by act under private signature, 
executed on the 17th of February, 1830, recorded in the 
office of the register of conveyances, on the 21st of February, 
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Eastern Dist. 1831, and deposited and recorded in the office of Feraud, 


April, 1835. 
———o_—_—_——_—_= 


MILLAUDON 


notary, on the 7th March, 1831.” 


There is a clause that the sellers retain the possession © 


srivesrazésox Of this property, and enjoy it rent free, until the 25th 


ET AL. 














February, 1835, when it is to be given up. 

The price and amount of this purchase was twenty-seven 
thousand five hundred dollars, viz: five thousand dollars paid 
by Bach to the sellers, and twenty-two thousand five hundred 
dollars’by J. Dufour, who intervened in the act, and received 
a mortgage, as against Bach, for the payment of his notes, 

The case, so far as relates to the partnership affairs and 
the accounts between the plaintiffs and Sylvestre and son, was 
submitted to auditors, and after some modifications and 
amendments by the court, their report was confirmed. 

The report established a heavy loss of thirty-two thousand 
eight hundred and thirty-four dollars thirty-six cents, and a 
debt due to Millaudon, by the partnership, of thirty-seven 
thousand seven hundred and sixty dollars eighty-four cents. 

The district judge came to the conclusion that the amount 
actually due to the plaintiff was sixty-eight thousand and 
sixty-seven dollars seventy-seven cents, for which judgment 
was rendered against Sylvestre and son. The dissolution of 
the partnership and a sale of the partnership property, was 
decreed to satisfy the debt and judgment of the plaintiff. 
The sale and mortgage to Bach and Dufour, was considered 
collusive and fraudulent, and annulled and cancelled. 

All the parties defendant, appealed. 


Soulé, for. the plaintiff, made the following points in 
argument. 

1. The property in dispute was partnership property, and 
could not be disposed of by any of the parties, without the 
consent of the other. 

2. The property hasremained in the possession of the vendor 
after the sale, and was never delivered to the purchaser. 

3. The purchaser knew the existence of the act of 
partnership, and, therefore, could not be ignorant of the 
conditions of the sale made by Sylvestre to Millaudon. 
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' D. Seghers, for the defendants, Sylvestre and son. 


_ Mazureau, for Bach and Dufour. © 


Grymes, for the plaintiff, in conclusion. 


Martin, J., delivered the opinion of the court. 


The plaintiff states, that in the year 1830, he entered into 
a partnership with the defendants Sylvestre, father and son, 
for the purpose of carrying on a rum distillery and sugar 
refinery, to be conducted under the direction and care of the 
said Sylvestre and son, who promised and engaged to bestow 


- their unremitted attention thereto ; the plaintiff furnishing 


the necessary capital and funds. But that the said 
defendants have absolutely neglected and failed to comply 
with their said engagement and undertaking, in consequence 
of which, the partnership concerns have fallen into complete 
ruin, the buildings have become dilapidated, and much of the 
other property wasted and destroyed. 

The petition concludes with a prayer, that the partnership 
be declared to be dissolved, its remaining property sold, and 
its affairs liquidated and closed, and that he may have 
judgment for the capital and funds which he has advanced, 
and the moneys due him by the defendants ; and for general 
relief. : 

These defendants excepted to the petition: Ist. As cumu- 
lating inconsistent demands. 2d. Because it appears by the 
articles of partnership, annexed to and rade a part of the 
petition, that the period of its duration has not yet elapsed, 
and until that arrives, or until the dissolution of the 
partnership be declared by-a decree of the court, or otherwise, 
no member of it can have any action against the others, in 
relation to the partnership affairs. 3d. Because the plaintiff 
can have no action except for such a balance as may appear 
due to him, on a settlement of the affairs of the partnership, 
and the payment of all the debts due by it. 
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In a supplemental petition, the plaintiff stated he had | 


34 


: lately discovered that the defendants Sylvestre, pere et fils, 
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Eastenw Dist, had clandestinely and collusively sold to J. M. Bach, an 


sr hneriee e 


SYLVESTRE & SON 











undivided moiety of all the property, both moveable and 
immoveable, of the partnership, with the view of defrauding 
him, the plaintiff. A writ of sequestration was, therefore, 
prayed for, to secure and hold the property, until the 
judgment of the court be pronounced in the case. J. M. 
Bach, the purchaser, was made a party to the suit, together 
with Dufour, to whom it is alleged, Bach had mortgaged the 
immoveable property purchased from the defendants, Sylvestre 
and son. The plaintiff prays also, that this sale and mortgage 
be declared null and void, and the property restored to him, 
or sold for the liquidation of the affairs of the partnership. 

To this supplemental petition, Sylvestre and son opposed 
the several exceptions, which they had already taken to 
the original petition, and urging further, however: That 
the revocatory action, which it was the object of the supple- 
mental petition to introduce, could not be cumulated with 
the general one, which had been instituted in the first 
instance, to obtain a dissolution, liquidation and settlement 
of the partnership affairs. 

These exceptions were overruled by the court. Sylvestre 
and son answered, denying the allegations, charging them 
with misconduct in the management of the business of the 
partnership concern. They averred, that the plaintiff, being 
in the possession of all the books and papers of the partnership, 
they were unable and deprived by that circumstance, from 
stating its situation or giving any account of its affairs. 

Bach and Dufour in their several answers, positively 
averred the fairness of the purchase and mortgage; and 
specially denied that there was any fraud, collusion or 
clandestine transaction on their part, in relation to them. 

The District Court decreed the dissolution of the partner- 
ship, between the plaintiff and the defendant Sylvestre and 
son, and gave judgment in favor of the former, against the 
latter, for sixty-eight thousand sixty-seven dollars seventy- 
seven cents; cancelled: the sale to Bach, and the mortgage 
from him to Dufour, and ordered the property sequestered to 
be sold, to satisfy the judgment. Bach and Dufour,were 
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condemned to pay all the costs resulting from their being Esstsxx Dist. 
made parties; and Sylvestre and son to pay all the other Pe se Biren 
costs. Sylvestre, pere et fils, Bach and Dufour, all appealed gage ce 
to this court. . _- SYLVESTRE& som 
In the argument of the cause, the counsel for Sylvestre and ia 
son, contended, that the District Court erred in overruling 
his exceptions, and ruling his clients to answer and plead to 
the merits. In support of this position, he has cited the 
following authorities. Code of Practice, articles 152, 419. 
Louisiana Code, article 1217, et seq., 1221, et seg., 1261 and 
1304. 10 Martin, 433. 3 Martin, N. S., 476. 
Nothing is sought by the plaintiff, in this suit, as set forth 
in his petition, but the dissolution of the partnership, the 
liquidation and settlement of the partnership affairs, and to 
recover whatever sums of money or property, may appear 
to be due and coming to him on such a liquidation and 
settlement, i. e. after payment of the partnership debts. 
The claim of the plaintiff, to be paid whatever sum might | 4Partnermay 
be due to him, could not be urged, before a liquidation and claim the disso- 
settlement of the partnership concerns; but nothing prevents es tee 


tion and settle- 


him from demanding it simultaneously with that of a final Tent of the 
i : f partnership con- 
settlement ; although his recovery of what is due to him, must cerns, and _re- 


depend on a sufficiency being left after the liquidation of the pr a i 


partnership. found due to him 
‘ on such settle- 
On the merits of the case, the counsel for Sylvestre and ment, at the 


an : , a di 
son, contends, that the District Court erred in overruling his Meco“ - 


3d, 5th, 8th and 9th objections to the report of the auditors, 
to‘ whom the partnership accounts had been referred for 
adjustment. 


The 3d objection was made on an allegation that Where anac- 
’ : count current 
compound interest was allowed on the balance of thirty-seven has been render- 


thousand dollars. ed to a. party, 
% Aire eee . and received and 

This objection, we are of opinion, was correctly-overruled. ¢ntcred on his 
‘wah " ooks without 

The plaintiff appears to have made up his account current, objection, _ he 


with the partnership, in which interest is charged, and sor ame 4 


presented it to the firm, and this account with the items of it ™ the ground 
that it contains 


interest, now deemed objectionable, were transcribed into the overcharges or 
q partnership books kept by Sylvester and son, which were ts aaaliaed 


se UE 
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Eastern, Dist. always under their direction and control, and signed by them 
_ “April, 1835. in several places. Mev, 

apaween The 5th objection was made to a charge of interest, at ten 
srivistre& sox per cent., whilst, by the articles of partnership, the rate of 

*rat interest is fixed at six per cent. 

@ntce ts. This objection was overruled on the same ground as the 
rd i pantner- preceding ; it appearing that the item of interest, charged at 
of interest to be ten per cent., was entered by Sylvestre and son on the 
charged by them partnership books, which is written evidence of his assent to 


at six per cent., s 

+and a partner that rate of interest. 

renders an ace ° ° 

count for advan- ‘Lhe 8th objection was made and overruled on the same 
ces to the firm 
and charges in. STOund, and for the same reasons. 


terest at ten per The 9th objection was made to a charge of interest, on an 
cent., which the . . 
partners having item up to December 1, 1833; while the defendants urge, 


the direction of ; 
the firm, receive 


_ a some suit, on the 3d January, 1833. 

e partnership 8 ae 

books, itis writ- The interest is in fact, only calculated to the 10th January, 

ten. evidence of 1833, and the debts and credits, on items other than the one 

—— of in- objected to, are properly carried on with the interest thereon 
to the time of making up the account. 

The attention of the court has been drawn to a manifest 
error of calculation. The balance reported by the. auditors 
appears to be seventy-seven thousand two hundred and 
fifty-one dollars sixty cents. The district judge, sustained 
the claim of the defendant to a deduction of one hundred and 
thirty dollars, on their first.objection ; of two hundred and 
seventy dollars, in their fourth ; and of ten thousand forty-one 
dollars fifty-nine cents, on their tenth objection. All these 
sums deducted from the balance, reported by the auditors to 
be due, leaves the sum of sixty-six thousand eight hundred 
and ten dollars. The sum allowed by the District Court, of 
sixty-eight thousand sixty-seven dollars seventy-seven cents, 
being an excess over the true balance as stated above, must 
be reduced to that sum; and the charges of the plaintiff 
against the defendants Sylvestre and son, are in the opinion 
of the court, fully established by the evidence to the amount 
before stated, to wit, to the sum of sixty-six thousand eight 
hundred and ten dollars, for which he is entitled to judgment. 


interest should have ceased at the inception of the present 
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The district judge was satisfied from the evidence in Eastenx Dist. 


the record that all the parties to the act of sale, (under 47%, 1855. 


which Bach claims the property under sequestration, and aTLAUPa 
Dufour a mortgage on it, as subrogated to the rights of the syzyssrneésox 
vendors, Sylvestre and son,) were engaged in a fraudulent —_— 


_ transaction, the object of which was to defraud the plaintiff. 


A close examination of the evidence has made the same 
impression on the mind of this court. 


Under these circumstances we have come to the same Lhe gg 
e ° . e e ro 
conclusion with the District Court, that neither Bach nor Prlhedé with the 


Dufour can be permitted to avail himself of the neglect of Yond. hy se 


the plaintiff, to cause his act or articles of partnership, the view to de- 
: , fraud the true 
between him and Sylvestre and son, to be recorded. From owner, cannot a- 


all that appears, it is evident they colluded with Sylvester eS ee 


and son, in the sale and purchase of this property. to record-the act 
of ership, 


In order to correct a clerical error which has crept into onder whichis 
the calculations, in the judgment of the District Court, the Pz 


judgment must be set aside. y MN Z fof 


It is, therefore, ordered, adjudged and decreed, that the 
judgment rendered in this case in the first instance, be 
annulled, avoided and reversed ; and this court, proceeding to 
pronounce such a judgment as in our opinion ought to have 
been given below, it is ordered, adjudged and decreed that thé 
partnership entered into by the plaintiff and the defendants, 
Sylvestre and son, on the 17th of February 1830, be dissolved ; 
and that the plaintiff recover from the latter, the sum of sixty- 
six thousand eight hundred and ten dollars with costs of suit ; 
that all the property mentioned and described in the articles 
of partnership, and which has been sequestered in this suit, be 
sold to satisfy this debt and judgment, and that it be sold in 
block as incapable of division, viz: the land, buildings, 
dwelling, refining and distilling utensils by themselves, and 
the slaves by heads; that the act of sale by Louis Sylvestre 
and Jean Louis Sylvestre to John M. Bach, passed before 
Carlisle Pollock, notary public, ont he 25th of August 1832, 
be held null and void; and that the mortgage thereon 
stipulated in favor of Jean Dufour on said property be 
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COLE ET AL. 
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cancelled and annulled; and that the said John M. Bach 
and Jean Dufour pay the costs which have been incurred, 
by making them parties ‘to these proceedings. And it is 
further ordered, that the costs of the appeal be borne by 
the appellee, so far, as they concern the defendants Sylvestre 
and son. 


ERSKINE ET AL. vs. COLE & CO. ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Garnishees cannot plead a demand against the defendant, by way of 
exception to the right of the plaintiff to recover. 

The plaintiff in attachment will recover from the garnishees, whatever 
sum is shown to be in their hands, belonging to the defendant, at the 


_ time the attachment was levied. 


The plaintiffs obtained a judgment against the defendants, — 
their original debtors, in a case in which M. & P. Maher, were 
summoned as garnishees, and all the funds of the said 
debtors attached in their hands. The latter pleaded a large 
claim against the common debtors, in compensation of the 
funds and property of the latter, attached in their hands, and 
claimed the right to oppose it to the plaintiffs’ demand. 

The parish judge instructed the jury to inquire, first, 
whether the garnishees were indebted to the defendant or 
not, at the time of the attachment: second, how much, if 
any? If the garnishees owed sufficient to cover the 
plaintiffs’ judgment, the verdict must be for the plaintiffs ; 
and if not, for such sum as was proved to be in their hands 
at the time of levying and serving the attachment. They 
returned a verdict for the plaintiffs, upon which, judgment 
was rendered against the garnishees for two thousand and 
fifty dollars. The garnishees appealed. 
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This case was decided on the principles settled in the cases Easrsaw Disr. 
of Blanchard vs. Cole et al., and Vairin & Reel vs. Cole et al., May, 1935. 
ante. 153, 160, 163. , PEYTAVIN 


v8. 
WINTER. 


J. Slidell, for the plaintiffs and appellees. 


Garnishees ean- 

Preston, for the appellants. not plead a de- 
mand against the 

: re: defendant by 

Mathews, J., delivered the opinion of the court. =a —e 

e ri oe) 

This case is nearly, if not precisely similar to those of the plaintiffs to 
Blanchard and Vairin et al. against the same defendants and ee plaintiff 
garnishees. If there be any difference in the facts of the in_ attachment 
A : i wil recover 

present case and those to which reference is now made, as from the 


lately decided by this court, it is favorable to the pretensions pes 


f Saiertifiie shown to be in 
of the plaintiffs their ‘hands, be- 
longing to the 
defendant, at the 


It is, therefore, ordered, adjudged and decreed, that the inc the attache ~~ 


judgment of the Parish Court be affirmed, with costs. ment waslevied. 


PEYTAVIN US. WINTER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING. 


An injunction will not be granted to stay execution on a judgment for 


damages, for causes which existed before judgment was rendered. 

So, where the plaintiff in execution had a judgment for damages sustained 
by him in consequence of the defendant obstructing the natural drain of 
waters from his front tract of land by stopping certain ditches leading 
from it over the back land claimed by both parties, and the defendant 
afterwards obtains the title to the disputed premises, an injunction will 
not be allowed him to stay execution on the judgment for damages. 
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This case comes up on an appeal from the refusal of the 
district judge to grant the defendant an injunction as prayed 
for. 

The facts show that Peytavin had issued his fiert facias 
against Winter, on a judgment for 1500 dollars in damages, 
which the former obtained in an action of trespass. against 
the latter, for trespassing on his premises, and stopping cer- 
tain ditches which Peytavin used to drain his front lands 
through the rear into the swamp. See the case and judgment 
in 6 Louisiana Reports, 553. 

- Winter presented a petition to the judge of the Second 
Judicial District, alleging that this judgment had been ob- 
tained through error, as the back tract of land through which 
these drains run, and which was then in dispute between 
them, had since been patented to him by the government of 
the United States; and that he was now the true owner 
thereof and had a right to enter on it. He further shows 
that his evidence of title to this land was erroneously rejected 
on the trial ; that the judge omitted to establish the boundary 
between them; and, also, that he refused to sign certain 
bills of exception on the trial of this case. He prays that 
the execution and judgment of Peytavin be perpetually 
enjoined, and that he be declared to be the true owner of the 
land which had been the subject of contestation between 
them; and that Peytavin be required to stop up the ditches 
complained of and restrained from draining his front lands 
into, or through the tract now claimed by the petitioner as 
being the true owner; and that he have a judgment for 
damages sustained by him, &c. 

The district judge refused to grant the injunction, being 
of opinion, that the allegations contained in the petition, did 
not authorise it. Winter, the applicant for injunction, 
appealed. 


Winter in propria persona. 


Bullard, J., delivered the opinion of the court. 
This is an appeal from the refusal of the district judge to 
grant an injunction to stay proceedings on an execution 
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issued in the case of Peytavin vs. Winter, on a judgment gay: Dist. 
~ pronounced by this court. See 6 Louisiana Reporls, 553. Pe Be 


The only question we are to examine is, whether the ?#¥74viN ‘ 


petition presented for that purpose, discloses such facts as | winrun, 
would authorise the issuing of an injunction. The petitioner 
represents that the judgment in favor of Peytavin was 
obtained in error, as the tract of land in dispute is now 
patented to him by the United States, and that the evidence 
of his title was rejected on trial, by the parish judge who 
presided, and who also refused to sign certain bills of excep- 
tion, although presented to him before the rendition of the 
judgment, and not three days thereafter, as erroneously 
supposed by the Supreme Court. 

On these allegations, the appellant asked of the District 


Court to open the judgment and grant an injunction ; and, | An injunction 
finally, that the premises in dispute might be decreed to be ed tostay exec 
tion on a judg- 


his property. ment for dama- 


We are of opinion the district judge did not err in refusing gg Presn 


the injunction: no fact is set forth in the petition which before judgment 


’ 7 F was rendered. 
arose after the judgment, unless it be the issuing of a patent Se, wheel 


for the land, in favor of the appellant. . The judgment plaintiff in exe- 


rendered by the District Court was reversed in this, and the Fa ally for 


question of title expressly left open. The court then od te hin in 
considered the gist of that action to be the damages sustained ———— of 
by Peytavin, in consequence of the act of the defendant Gonesiion ie 


obstructing the natural drain of waters from his front tract ng —- 


of land, by stopping: certain ditches leading from it, over the — cage of 
back lands, claimed by both parties. We then considered oie ~~ 


that the question of title was not fairly before the court by facns? sending 


the pleadings, and that so much of the verdict as related to pepe 
. . . ° oth pare 
title, might be disregarded, and so much of it as assessed ties, and the des 


damages for the trespass, ought not to be disturbed. The — ae 


question of ownership is, therefore, still open for investigation, the title to the 
disputed premi- 
under the alleged patent on the one hand, and the-purchase ses, aninjunction 


from the United States on the other: but the judgment loool’ hin .< 


rendered by this court, on the question of damages, must “*Y, ¢xecution 
° k on the judgment 
have its effect, whatever may ultimately be shown to be the for damages. 


35 
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‘May; 1835. opinion the injunction was properly refused. 


DUBERTRAND 
v8. 
EAVILLE, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


DUBERTRAND VS. LAVILLE. 


i : APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The law makes the verdict of a jury a distinct and essential docuthent, 
connecting the judgment of the court with the anterior proceedings. 


The verdict of the jury must be reduced to writing, and signed by the ° 


foreman, with the mention of his capacity. 

It is not a sufficient compliance with the requisitions of the constitution, 
that the verdict be recorded on the minutes of the court, in the English 
language, it must be reduced to writing, and signed by the foreman in 
that language. 

So, where a verdict was reduced to writing, and signed by the foreman, in 
the French language, it was set aside as unconstitutional, and the cause 


remanded for a new trial. 


The plaintiff in this case, obtained a verdict and judgment 
against the defendant, on two promissory notes of two 
thousand dollars each. The jury, in rendering their verdict, 
reduced it to writing, and it was signed by the foreman in 
the French language, upon which, judgment was pronounced 
accordingly. 

The defendant’s counsel moved for a new trial, on the 
ground that the verdict being written in the French language, 
was null and void. 


The district judge overruled the motion, being of opinion . 


that, although the verdict was given in the French language, 








| Eastern Dust. rights of the parties, as to the locus in quo; and we are of q 
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it was recorded on the minutes of the court, in the presence Eastern Dist. 


of the jury, in the English language, which he deemed May, 1835. 
sufficient. The defendants appealed. DunENTRA 
| LAVILLS. 


Porter, for the plaintiff. 


J. Seghers, for the appellant, objected to the judgment, 
because it was founded on a verdict which was wrilten and 
delivered in the French language, which is in violation of 
the constitution of the state of Louisiana, art. 6, sec. 15. 

2. The judgment must, therefore, be reversed as uncon- 
stitutional. 


+ 


Martin J., delivered the opinion of the court. 
The defendant in this case is appellant from a judgment 
rendered against him on two notes of hand, for two thousand 
dollars each, secured by a special mortgage on certain 
property. He seeks to reverse the judgment, on the ground 
that it was rendered on a verdict written and recorded in the 
French language. 
The record shows that the attention of the District Court 
was drawn to this matter, and the irregularity of the verdict 
and judgment expressly stated in an application for a new 
trial, in which it was suggested, that as there was ne valid The lawmakes 
verdict, there was no legal trial, but only a mis-trial. i ae gp Be 
The judge a quo overruled the motion for a new trial, 4 essential do- 


>? cument, con- 


supposing that the irregularity relating to the verdict, was necting _ the 
3 : , judgment of the 
cured by the record of it, on the minutes of the court, being ‘court with the 


in the English language, made in the presence of the jury ; pool ~— 


the verdict being of itself no judgment, but only the mere _ The verdict of 
evidence of the facts found by the jury. > 


Perhaps a verdict is the judgment of the jury, or the facts ay Hay signed 
n ‘ ' e foreman, 
of the case ad questionem facti respondent juratores: be that with the mention 


as it may, the verdict is most certainly a judicial proceeding, ag rs 


and as such, is, by the constitution of this state, required to ficient compli- 


be conducted in the language in which the constitution of ie As = 


the United States is written. the constitution 
, i . that the verdict 
The recording of it, however, on the minutes of the court, be recorded on 


would satisfy the constitutional requisition, but the law makes the omaha be 
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™ 


Easrrrx Dist. the verdict a distinct substantive and essential document, 

May, 1835. connecting the judgment of the court with the anterior 
ees proceedings. 

 msersprrons. The Code of Practice, arts. 518, 525, requires the verte to 

Rah Bo be reduced to writing and signed by the foreman, with the. 

Fe seduced to mention of his capacity. 

aon — It is, therefore, impossible, in our opinion, to recognise any 

man, i that lan- thing which the clerk may write on the minutes of the court, 
ae , as the essential document which the law requires. to be 

verdict was re- iti i Wh 

iopetne suites reduced to writing, and signed by the foreman of the jury. 

and signed by 

= Yee 9 It is, therefore, ordered, adjudged and decreed, that the 

guage, - oe judgment of the District Court be-annulled, avoided and 

aside aS unc 

stitutional, and reversed, the verdict set aside, and the case remanded for a 

man te new trial; the costs of appeal to be borne by the plaintiff 

new trial. and appellee. 


PALFREY vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the payment of a note, executed by a commercial firm, is secured 
by mortgage which stipulates to secure the endorsee, not only on the 
original note, but for any renewals that may take place, and the renewal 
is made in the individual name of the liquidator of the firm: Held, 
that the debt is not novated or the mortgage released, but that the 
transferee and endorsee of the mortgage and note, can recover and 
enforce payment against the mortgaged premises. 


The renewal of a note secured by mortgage, does not novate the original 
note and debt, so as to extinguish its release and the mortgage as its 
accessory, when a renewal is provided for in the mortgage, even if it 
be renewed in a different name, but proven to be the same debt. 


This case comes before the court on an opposition filed by — 
the Bank of Louisiana, to the tableau of distribution of the 
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funds of the estate of the plaintiff by the syndics of his Easter~ Disr. 


creditors. 'The counsel for the bank alleges, that it is not 
placed on the tableau asa mortgaged creditor for the sum of 
sixteen hundred and twenty dollars, being the amount of a 
note executed by H. W. Palfrey, and endorsed by L. Lesassier; 
and secured by a mortgage on certain slaves. The 
opposition alleges, these slaves have been sold by the 
syndics and the proceeds passed to the credit of L. Millaudon 
and the United States Bank. The counsel for the bank 
prays that the tableau be amended, so as to allow its claim 
and mortgage. 

The original debt was due on a note executed by Palfrey, 
Dyson & Co. It was afterwards renewed by Palfrey giving 
his own note as liquidator of the partnership, with L. 
Lesassier as endorser, who had been secured by a mortgage 
on the slaves in question. The mortgage extended and 
expressly provided for renewals of this note; and the one 
presented by the opponents is shown to be a renewal of the 
original one, and held by the bank as endorsee, to which 
corporation Lesassier assigned the mortgage. 

The district judge was of opinion, there was no force in 
the objection that the debt was originally due by Palfrey, 
Dyson & Co., and the note now signed by Palfrey alone. 
The tableau was amended, so as to admit the bank as a 
privileged creditor on the proceeds of the mortgaged slaves, 
for the amount of its claim and interest. Millaudon, whose 
interests as a creditor were affected by this judgment, 
appealed. 


J. Slidell, for the appellants. 


1. The mortgage was originally given to secure various 
debts of Palfrey, Dyson & Co., for which Lesassier was 
security. These debts have been paid and extinguished. 
Another obligation, viz: that of Palfrey individually, was 
subtituted ; this constituted a novation. La. Code, art. 2181, 
2185. 1 La. Reports, 527, Morgan vs. His Creditors. 

2. The mortgage did not attach in favor of the new obliga- 

tion, an express reservation to that effect not having been 


May, 1835, 
[Sees 
PALFREY 
ve. 

HIS CREDITORS. 
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Eastzrn Dist. made either by Lesassier or the Bank of Louisiana. La. Code, 

amy, SO. - 9991; The original debt having been extinguished, the 
ratrrEx mortgage ceased to exist. La. Code, 3252. 

urscurprrons, 3. The District Court erred in admiting parole testimony, 

to show that the note held by the Bank of Louisiana was in 

renewal of a note of Palfrey, Dyson & Co. ; the bill of excep. 

tions to the admission of that testimony is as well taken. 


La. Code, 3272. 


Peirce, Conrad and Preston, for the appellees. 


Mathews, J., delivered the opinion of the court. 

In this case the bank claims a preference and privilege on 
the proceeds of the sale of certain slaves, which were suld by 
the syndics of the insolvent, &c. This claim was allowed 
by the court below, from which Millaudon, who appears 
to be a creditor to a large amount, appealed. 


The claim of the bank is founded on a transfer to that: 


corporation, of a mortgage made by the insolvent to Louis 
il Lesassier, to secure the latter against loss or damage, which 
acon at ; he was liable to suffer in consequence (amongst other 


Eom obligations assumed in favor of Palfrey, Dyson & Co.) 


niga is secured of endorsing certain notes, for the use and benefit of that 
“aoe firm. The act of hypothecation embraced other property 


a aren besides the slaves now in question, but the right secured on 
pr ig ‘original these only, was transferred to the appellees. The mortgage 
note, Dut for an 

senewels thet purports to secure the endorser, not only in relation to the 


ond eens notes given at the time of making it, but also for any 


is made in a renewals that might be made of these notes. Palfrey, 
individual nam 
of the quideter Dyson & Co. dissolved partnership previous to the failure 
of the firm: 


Held, that the Of the head of the firm, who was appointed liquidator 


debt is not nova- of its concerns, and in that capacity he executed the note, 
released, (about which the present contest arises) in renewal of one 


gage 
hat th ; Sale 
pk Peal and Which had been given in the name of the company, and to 


endorsee of the which the mortgage directly attached. 
mortgage and ities ‘ a . 
note eanrecover ‘The objections raised against the pretensions of the Bank 


denf . a ' 
ment against the até based on the supposition of novation as to the first note, 


morigaged Pre- and consequent extinguishment of the debt for which the 
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mortgage was given, and as a corollary, the extinguishment Easrsaw Drsr. 
of that act itself, being only an accessory which could _%% 18%5-_ 
not survive the principal obligation. , . er ~4r: 
These objections would perhaps be well founded and ms CREDITORS: 
ought to prevail, were it not that the act of mortgage The renewal 


of a note secured 
provides a security in favor of the endorse, in the event of by mortgsge, 
renewals. The same parties to the hypothecation continued {he original note 
throughout this entire transaction, and had the parties to the snd det an 


note remained precisely the same, no question in relation to it itandeleate the 
rigage 1 

the continued validity of the whole contract could possibly secceny. when 

i a rene 18 

have arisen. provided for in 


After the dissolution of the partnership, it is in evidence oat rn , 


that Palfrey acted for the firm, in liquidating its concerns. made in a dif- 
Whether, in his capacity as liquidator, he could have son ee _ 
renewed a note so as to bind his partners, is a question same debt. 
not involved in the present case, they not being parties 

to this suit. Bound in solido, the debt may be considered 

quo ad the creditors, as entirely his own; and the testimony 

of Colson proves the note, on which the appellees claim, to 

have been made in renewal of that which was directly 

secured by the mortgage. This testimony, it is true, was 

excepted to, but we do not consider the objections legally 

substantial. The facts disclosed do not tend to alter the 

substance and nature of the contract ; they have a tendency 


merely to show its origin and nature. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, at the costs 
of the appellant. 


t 
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CASES IN THE SUPREME COURT 


LAMEYER US. ROUZAN. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS,. 


‘The danger which a purchaser may apprehend of ultimate eviction on 
account of minors being interested in the property sold, ought to have 
been considered before he bought and paid the price of adjudication. It 

_will not authorise an injunction to restrain the owners from receiving 
the proceeds of the sale which have been deposited in bank. 


Courts of justice will‘not interfere in the contracts or transactions of men 
to redress wrongs, or prevent evils only very remotely probable, or barely 
possible in their occurrence. 


This suit commenced by injunction. The plaintiff shows 
that he became the purchaser of certain immoveable property, 
in the city of New-Orleans, which belonged to minors living 
in France, and which had been seized in an attachment suit 
against said minors. That he purchased it for the sum of 
twelve thousand dollars, and the purchase money, after 
paying a small judgment rendered in said suit, amounting to 
the sum of eleven thousand five hundred dollars, was deposited 
in Bank. See Chiapella vs. Couprey et al., ante, 84. 

He now alleges, that said property was owned by three 
minor children in France, and that the defendant who is 
their attorney in fact, is about receiving the balance of the 
proceeds of said sale and purchase, which was deposited in 
bank, as before stated ; and, “that from the inspection of 
the proceedings had in said suit, both before and after the 
sale, and of the documents on file therein, as well as from 
other information, he is advised there is just reason to fear 
he will be disquieted by said minors in an action of eviction, 
as they are by no means bound by the proceedings and 
judgment in said suit, in which their interests were not 
properly defended and they not made parties,” &c. He 
prays for an injunction to restrain the bank from paying over 
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the money, until said minors, who are now at an age to Eastsuw Dist. 
be emancipated by marriage or otherwise, shall approve of __ ae Se. 
the sale or give security, that he shall not be disquieted in = tameren 
his possession, &c. The injunction was granted as prayed for. maaan 
The defendant excepted to the petition, on the ground that 
it contained no cause of action, or allegations necessary to 
maintain an injunction ; and that it is false that the plaintiff 
has any reason to fear, that he will be disquieted in his 
possession, &c. 
On hearing the arguments in the case on these pleadings, 
the court was of opinion the plaintiff had just reason to fear 
he would be disquieted in his possession, and maintained and 
perpetuated the injunction. The defendant appealed. 


D. Seghers, for the plaintiff. 


Denis, for the defendant and appellant. 


Mathews, J., delivered the opinion of the court. 
This is a suit in which an injunction was prayed for to 
prevent the defendant from receiving a ¢ertain sum of money 
which had been deposited in the Bank of the Consolidated 
Association, by order of the court below. The injunction 
was granted, and afterwards made perpetual, and from which 
the defendant appealed. 
The money in dispute proceeds from a sale of property 
seized and sold by the sheriff, und era fieri facias, which issued 
on a judgment renderedin a suit where in one Chiapella was 
plaintiff vs. Couprey et al. That suit commenced by attach- 
ment, which was levied on a lot and the buildings thereon, 
situated on Dauphin-street, in the city of New-Orleans, the 
propegty of certain minors who reside in France with their 
mother and tutrix. The interests of the defendants were 
represented by a curator ad hoc, regularly appointed in 
pursuance of certain provisions of the Louisiana Code and ; 
Code of Practice. The danger 


which a purcha- 


- The injunction was allowed and maintained by the court ser may appre- 
below, on the supposition that the purchaser at sheriff’s sale = Seale 
36 
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Eusrznx Drsr. may possibly be disturbed in his property and possession, by — 
May, 1835. the defendants in execution, who are minors, after they 
LaMEyER ‘arrive at the age of majority. The question of any ultimate 
novzax. danger of eviction, to which the plaintiff in the present suit 
on account of may or may not be exposed, is one which we do not consider 


minors being in- ‘ ‘ ‘ 
terested in the the circumstances of this case, require to be examined. 


Pught to have he proceedings in that under which the property was sold, 
been considered appear to have been conducted in the mode prescribed by 
before he bought pias . : 

and paid the law for similar pursuits. The danger which seems now to 


Price of adjudi- be apprehended, ought to have been taken into view by the 
not authorise an purchaser, before he bought and paid the price of adjudi- 
injunction to re- ° os ° 

strainthe owners eation. We are of opinion that no substantial and legal 


oe grounds are shown to exist, on which the injunction ought 


sale which have {9 be maintained. We are not acquainted with any 


been deposited . , me ae ae 
in bank. principles of jurisprudence requiring courts of justice to 


Courts of jus- interfere in the contracts or transactions of men, to redress 
tice will not in- ‘ z 
cates in a wrongs or prevent evils which are very remotely probable, or 


contracts or } j i 
transactions of Pately possible in their occurrence. 


roen, to redress 

vou alle aie It -is, therefore, ordered, adjudged and decreed, that the 
hie! able“, judgment of the Parish Court be reversed and annulled, and 
barely possible {hat the injunction be dissolved which was obtained by the 


— i plaintiff and appellee, at his costs in both courts. 

















OF THE STATE OF LOUISIANA. 


LAFOURCADE vS. BARRAN. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 


NEW-ORLEANS. 


An acknowledgment and promise by the debtor, that a debt is just and he 
will pay it, on a contingency, which soon after happens, is a sufficient 
promise and assumpsit, to interrupt prescription after it is complete, and 
bind the promissor in a new obligation to pay. . 


This suit is instituted for the recovery of the amount of 
five promissory notes executed by the defendant in favor of 
the plaintiff in Bourdeaux, in France, and payable in New- 
Orleans, amounting in all to one thousand two hundred and 
nineteen dollars eighty cents, exclusive of interest. 

The defendant admitted his signature to the notes sued on, 
but denied that he was liable or indebted to the plaintiff for 
their amount ; and pleaded the prescription of five years, in 
bar of the action. On a comparison of the dates of the notes 
sued on, it was evident that five years had elapsed, in regard 
to all of them, from the time they became due and payable, 
before the commencement of suit. 

The testimony showed, the defendant on being written to 
by the plaintiff’s attorney to pay the notes, called on the 
latter and stated, that “the demand was a just one, but that 
he had no means, not even money to go to market; and 
that a suit would only increase the expenses, without 
possibility of recovering any amount. He said, the only 
chance of being paid, was for the plaintiff to wait the death 
of his wife; if she died first, he would be her heir, and in 
such case, the whole amount would be paid ; but, that if he 
died before his wife, the whole would be lost. After the 
death of defendant’s wife, he told plaintiff’s attorney, that 

his wife was dead, and that he would pay the claim as soon 
as her estate was settled. He several times afterwards 
stated that the property of his wife was to be sold, and after the 
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Eastenx Dist. sale he would pay the plaintiff’s demand,” &c. He finally 
May, 183°. vefused, and resolved to plead prescription. 

uarouncavsE = The parish judge on this evidence, decided, that the 

pannax, defendant by his reiterated promises, interrupted and waived — 

all prescription in his favor. Judgment was rendered against 

him for the amount of the plaintiff’s claim, from which he 


appealed. 


Denis, for the plaintiff. 


D. Seghers, contra. 


Mathews, J., delivered the opinion of the court. 


This action is founded on several promissory notes, made 
by the defendant in favor of the plaintiff, for the amount of 
which judgment was rendered in the court below, and an 
appeal taken by the former. 

The making of the notes is not denied, but the defendant 

An acknow- relies on a plea of prescription to release him from his promises 
—~ nog and and obligations. A simple comparison of dates, viz: the time 
pg ea when the notes became due, with the time when this suit ‘ 
he will pay iton Was commenced, shows a period of sufficient length to 
Which soomafte. SUpport the prescription of five years, as pleaded. Interrup- 
a sewn om tion, by an intermediate promise and assumpsit is, however, 
mise and as- alleged on the part of the plaintiff, and, as believed by the 
mat seeemane court below, was fully proven; and from an attentive 
+ loa —— examination of the testimony, our minds have been brought 
bind the promi- to the same conclusion, as the case involves no other 


i b- : meio 
Tigation ew. question, and this being one of fact. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 
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HERMANN & SON US. LOUISIANA STATE INSURANCE CO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Any one partner of a commercial firm, has power to dispose of the personal 
property of the society for the use and benefit of the firm. 

The signature of one partner in matters of simple contract, relating to the 
partnership, will bind the firm. 

So, where A brings a ship or vessel into partnership with B at_a certain 
valuation, and B takes out a policy of insurance on the vessel, and in his 
own name transfers it to C and the vessel is lost: Held, that C is 
entitled to receive the insurance money in preference to the creditors of 
A, and who were such when he brought the vessel into the partnership. 


This case comes up in the present instance, on a contesta- 
tion between several claimants of the proceeds ofan insurance 
on the schooner Eliza Thomas. See the original case, 7 
Louisiana Reports, 502. 

The evidence shows, that J. Dufart being the entire owner 
of the schooner Eliza Thomas, entered into partnership on 
the first of July, 1833, with A. Baron, and put the schooner 
into the partnership at a certain valuation, by which Baron 
engaged to account to Dufart for four thousand five hundred 
dollars, being one-half of the valuation of this and another 
vessel. On the 7th of July, a policy of insurance was taken 
out on said schooner in these words: “ A. Baron, for account 
of whom it may concern, does make insurance on the Eliza 
Thomas.” 

On the 17th July, Baron advertised the dissolution of the 
partnership for reasons assigned: Dufart resided at Tampico ; 
the schooner was lost in September following; and the loss 
finally adjusted at three thousand nine hundred and twenty 
dollars. Previous to the loss, the plaintiffs, Hermann & Son, 
exhibited to the president of the insurance company, this 
policy with the name of “A. Baron” endorsed in blank on 
the back of it. The endorsement was afterwards filled up 
with a special assignment to the plaintiffs. 
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Kohn and Bordier, judgment creditors of Baron, and’ 
Delpeuch, a judgment creditor of Dufart, all of them having 


urrmaxn & sox obtained their judgments in 1834, after the foregoing transac- 


v8. 
La, STATE 
INS, CO. 





tions, but before the insurance money in question was paid 
over, made seizures on this fund in the hands of the insurance 
company. The question is, who is legally entitled to it. 
The district judge came to the conclusion, that the assign- 
ment of the policy by Baron alone, did not divest the interest 
of the partnership. Judgment of non-suit was rendered 
against all the plaintiffs and the other claimants, from 


which they all appealed. 


Strawbridge, for the plaintiffs. 

1. This case has been already adjudged and determined, 
as regards the rights of the defendants and appellees. 

2. The opposing creditors can only examine the matter, 
so far as the rights of the individual partners are concerned, 
of whom they are creditors respectively. What are their 
shares? 3 Kent’s Commentaries, 14. Gow on Partnership, 223. 
Collyer, ibid., 472. Louisiana Code, 2794. 

3. The transfer of the policy to the plaintiffs must be 
regarded : it cannot be treated as a nullity. Louisiana Code, 
1965. 5 Martin, N. S., 261, 633. 6 Ibid., 137, 324, 581. 
2 Louisiana Reports, 215. 4 Ibid., 340. 

4, A partner cannot sue the firm for a particular claim or 
transaction, but must wait until a liquidation is had of the 
partnership affairs. ‘10 Martin, 433. 11 Ibid., 331. $3 
Martin, N. S., 478. 6 Ibid., 655. 2 Louisiana Reports, 450. 

5. A partner has authority to sell or pledge the partnership 
or personal effects. Gow, 68. Collyer, 315. 3 Kent, 17. 


J. Slidell, for Kohn and Bordier. 
Soulé, for Delpeuch. 


Mathews J., delivered the opinion of the court. 

This case presents a contest between the plaintiffs and 
several intervening parties, relative to rights claimed by 
them on the amount of a policy of insurance, which has 
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been paid into the court below, under a decree of this court, Eastern Disr. 


rendered in the cause at the last January term, by which it 


May, 1835. 
ooo 


was remanded for further proceedings between the plaintifis #™#™ax* & sox 


and intervenors. In pursuance of this order, the several 
pretentions of these parties were submitted for decision to the 
District Court, which rendered a judgment on non-suit 
against them all, and they all appealed. Thus we have 
appellants in abundance, but it is somewhat difficult to find 
an appellee, as the insurance company can no longer be 
considered as a party litigant, after the decision of the 
Supreme Court, and payment of the money as required 
by our former judgment. 

In this view of the case, it offers for our consideration 
no questions except those which arise on the relative claims 
and rights of the appellants. 

They all united in the pursuit against the defendants, so 
far as it related to a recovery of the sum claimed ; but since 
the prize was obtained, we find a triple dispute respecting its 
ownership. The plaintiffs claim the whole as assignees, and 
transferees of the policy from A. Baron, who obtained it 
from the insurance company. The intervenor Delpeuch 
claims it by seizure on a fiert facias, as being the sole 
property of Dufart, who was a commercial partner of 
Baron at the time when the policy was obtained. And 
Kohn & Bordier, a third intervening party, claim as creditors 
seizing the property of Baron. By deciding against the 
claims of these parties, the court below has left the property 
without an owner, for we had previously determined that the 
defendants had no right to retain it. This decision may be 
correct, if it be true that no one, nor all the claimants, have 
then a right to cause the money deposited to be appropriated 
to their use, which should, consequently, remain in deposit, 
until the rightful owner shall apply for it. 

The most concise mode of settling these disputes, is to 
examine the pretensions of the different claimants separately, 
for if we find one entitled to the whole sum, the conflict 
between the other two will cease for want of a subject of 
contention. 
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To begin then with the claim of the- plaintiffs, which 
is first in order, we have already stated that they base their 


ee right of recovery on a transfer from Baron, at whose instance 


LA. pe 
INS. CO, 


the policy in question had been obtained. At the time 
of obtaining it, he and Dufart were associated in a com. 
mercial partnership, and the vessel which was insured, 
formed a part of the partnership property. The insurers 
assumed the risks insured against, for whom it might concern, 
i. e. for those who might have an insurable interest in the 


schooner, and the evidence of the case shows,. that this : 


interest was in the commercial firm of Baron & Dufart. It 
is, however, contended against the pretensions of the plain- 
tiffs, and in favor of those set up for the intervenor Delpeuch : 
Ist. That the schooner Eliza Thomas was previous to the 
co-partnership of Baron & Dufart, the sole property of the 
latter, and that as the conditions of the association were not 
complied with on the part of the former, no change of 
ownership ever took place; 2d. But admitting that it 
did state the assignment and transfer being made, after 
a publication in one of the public papers printed in this city, 
of a notice by Baron, that he would no longer consider 
Dufart as a partner, for reasons disclosed in his advertise- 
ment, the partnership ought to be considered as having been 
dissolved from that date, and Baron had no longer any right 
to transfer, or in any manner dispose of the partnership 
property, consequently the assignment to the plaintiffs should 
be treated as an absolute nullity ; 3d. The transfer is void as 
to Dufart’s interest, not having been made in the social 
name. 

It appears by the contract of partnership, that Dufart put 
into the common stock, two vessels, the half value of which 
was estimated at about four thousand dollars, which sum 
was to be accounted for by his partner, but no time was 
specified when he should account; and we are of opinion, 
that he could only be compelled to account and refund this 
portion of the stock to the original proprietor, on a liqui- 
dation and settlement of the whole partnership concerns ; 
until then, the property thus brought in must be viewed 
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as common. If, however, a dissolution had regularly been — Dist. 
made, and was known by the plaintiffs at the time they Ph 
took the transfer from Baron, they would perhaps have’ #=n™axx & sox 
acquired no right under it; but neither of these facts is 1. stare 
established by the evidence. ‘The reasons given in the “™*“ 
publication of Baron, as causes for annulling the contract, 

might possibly have prevailed in a suit for that purpose ; 

certainly they do not of themselves, simply by making them 

known to the public, operate a dissolution of the partnership. 

Contracts, generally speaking, can be annulled only in one 

of two ways: by consent of the parties, or for legal causes 


_ shown in a court of justice ; yet were we to allow this effect © 


to:the publication, the record affords no proof that the 
assignees, in the present instance had knowledge of it. 


In the further examination of the questions presented ,A°y. one Part 


by this case, we take for granted, power and authority, in all ane 
or any one member of a commercial partnership, to dispose of of the personal 


the personal property of the society, for the use and benefit at py 


of the firm during its continuance. — 
It is laid down as a general rule, by a late writer on The signature 


rshi i i of one partner in 
partnership, that the signature of one partner, in matters of ptt sm? ge 


simple contract relating to the partnership, binds the firm. ple contract re- 


See Collyer’s Treatise on Partnership, page 239. partnership wil 
In the present case, Baron, who had obtained the policy in se i. 
0, where 


question, on the vessel which was at the time partnership brings a ship or 


property, was in possession of that instrument, which, pen hag B, 
whether negotiable under commercial law or not, was clearly ta certain valu- 
transferable according to the principles of our laws, which wn ey pal 
authorise a transfer of all choses in action. The record does © ox 
not in our opinion, afford any evidence of fraud or collusion 2°4 in his own 
between the acting partner who made the transfer of the oC, ash he 


contract to the plaintiffs, and the latter, by which the Yaa, Pl 7 


insurance company became liable to pay the amount of entitled to re- 
the policy, which seems to us to have been legally transferred ance money, in 
to them, by a valid agreement. ——. of 
; A, and who were 

. ; ' such when he 

It is, therefore, ordered, adjudged and decreed, that the brought the ves- 


nee l 
judgment of the District Court be avoided, reversed and —" sa 
3 
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Eastzxx Dist. annulled; and it is further ordered, adjudged and deorta, 


ae 15, 


that the money now deposited in the court below, be paid 
over to the plaintiffs, and that the intervenors Delpeuch and 
Kohn & Bordier pay the costs of the appeal in equal 
portions, 


SPENCER US. SLOO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a judgment, which was rendered in another state on a mortgage, 
aecording to the forms of proceeding there, and which liquidates the 
original debt which the mortgage was given to secure, is made the 
foundation of a suit here, for the balance which the mortgage property 
failed to pay; and the debtor was not in the state, or served with process, 
nor appeared either in person, or by attorney to the suit: Held, that 
such judgment is not evidence of the balance of the debt claimed; but, 
that it is still open for a defence on the merits of the original claim. 
Parole evidence, although inadmissible to prove title toimmoveable property 
and slaves, or to destroy such title, yet, it is admissible to establish 
collateral facts connected with the transaction. 


This is an action founded, on a judgment obtained ona 
mortgage in a proceeding by scire facias, against the mort- 
gaged property according to the laws of the state of Ohio. 
The plaintiff alleges, there is still a balance due of seven 
thousand one hundred and thirty-two dollars on said judg- 
ment, for which he prays judgment against the defendant 
residing here. 

The defendant excepted to his being made liable or held 
answerable in relation to the judgment sued on; that it was 
obtained by a proceeding in rem, to which he was not a party, 
and was not served with process; that he never appeared, 

either in person or by attorney; and was in fact, not a 
resident of the state at the time. 
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was prima facie evidence of the demand, overruled the 
exception and required the defendant to answer to the 
merits. 

An answer was put in setting up a defence, founded on a 
complete discharge of the defendant from the original debt. 
After hearing the evidence adduced and the arguments of 
counsel, the District Court gave a judgment for the defendant. 
The plaintiff appealed. 


G. B. Duncan, for the plaintiff and appellee. 

1. This suit being instituted on a judgment, rendered in 
the state of Ohio, obtained in due form of law, under the 
statutes of that state between citizens, cannot be impeached 
in the courts of this state. It is entitled to absolute verity 
as record evidence. It being proved by competent testimony, 
that in the courts of Ohio from whence this judgment is 
taken, would be deemed and taken as record evidence, and 
conclusive upon the defendant, it should have the same effect 
here. Constitution of the United States, article 4, section 1. 
Act of Congress, 27 May, 1790, chapter 3. 1 Peters’ C. 
Reports, 74. Ibid., 155. 17 Massachusett’s Reports, 545, 546. 
1 Dallas, 191. 7 Cranch, 481. 3 Wheaton, 234. Sergeant 
on Constitutional Law, chapter 31. 3 Story’s Commentaries on 
the Constitution of the United States, 174 to 183. 

2.. The original judgment in Ohio being rendered on a 
contract made in that state, between citizens, must be 
governed by the laws of that state in force at the time, and 
it is a legal presumption, that the contract was ‘made in 
reference to those laws. Story’s Conflict of Laws, 75. 13 
Massachusetts Reports, 16. 11 Martin, 2. 2 Ibid., NW. S., 601, 
602, 603. 11 Ibid., 608. , 

3. No contract, subsequent to the original agreement, can 
be set up as a discharge, if it is alleged or proved that it 
occurred in the state of Ohio, unless it is legal, and of reci- 
procal binding force according to the laws of that states 3 
Dallas, 371, note. 6 Massachusetts Reports, 358, gc. 7 
Martin, N. S., 409. 
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The district judge being of opinion the judgment sued on, ee 4 
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4. A contract entered into in another state, and to be 
executed there, must receive in this state the same inter- 
pretation as it would have received in that state. 2 Louisiana 
Reports, 115. 

5. The object of citation being to give the defendant notice _ 
of the pendency of a suit, and a personal privilege not neces- 
sary to the jurisdiction of the court, the defendant may 
waive it, either at the commencement of the suit, or if under 
the laws of a state which do not require it, he does so when 
he enters into his contract. 

6. The judge erred in admitting testimony to effect this 
judgment. 

7. The judge erred in admitting the testimony of witnesses, 
or any parole evidence to show, that the original agreement 
had been discharged by sale of real estate in the state of 
Ohio to said plaintiff. The laws of that state offered and 
received in evidence in this case, requiring that all such 
sales should be in writing and acknowledged. 

8. The evidence in the case fully proves the plaintiff’s 
claim as set forth in his petition, 


Worthington, contra, 


Bullard J., delivered the opinion of the court. 


The plaintiff sues upon a judgment recovered by him, in 
the state of Ohio, on a scire facias, upon a mortgage given by 
the defendant, upon a house and lot in Cincinnati. The 
mortgaged premises having been sold under a writ of levari 
facias, issued in pursuance of that judgment, this suit is 
instituted to recover the balance adjudged to the plaintiff in 
that case, and the exemplification of the record is relied on 
as conclusive evidence of the debt. 

The defendant first set up as an exception, that the 
judgment in question was obtained in a proceeding in rem, 
that it is not pretended he was served with process, or 
appeared personally or by attorney. He further alleges, that 
at that time he was not within the jurisdiction of Ohio, and 
that he had no notice of these proceedings. This exception 
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being overruled, the defendant pleaded to the merits, and set Eastemy Dist. 


up a final settlement and discharge, previous to the ex parte 
proceedings in Ohio, and alleges that said proceedings were 
fraudulent, and the judgment obtained in fraud and violation 
of his rights. 

Judgment being rendered in favor of the defendant, the 
plaintiff appealed. 

The effect of the judgment on the scire facias, in Ohio, has 
been much discussed at the bar, and the statute authorising 
such proceedings has been produced, together with the 
opinion of counsel, and adjudicated cases, in the highest 
court of that state. 

The statute authorises a mortgagee to obtain from the 
Supreme Court, or the County Court-of the county in which 
the premises are situated, a scire facias on the mortgagor, to 
show cause why the mortgaged premises should not be 
taken in execution, and sold to satisfy the money due and 
owing, according to the conditions and covenants contained 
in such mortgage. It provides, that if the defendant on 
being returned summoned, or on two writs of scire facias, 
returned nihil, shall not appear, judgment by default shall 
be entered, and the court shall proceed - according to law, to 
assess the damages, and enter final judgment thereon, on 
which a writ of levari facias shall issue. The third section 
declares, that “if the mortgaged premises so taken in 
execution be not sufficient to satisfy the said judgment, then 
the residue of said judgment, so remaining unsatisfied shall 
be deemed and taken to be a debt of record, for which the 
plaintiff or plaintiffs, may issue a writ or writs of scire facias, 
and proceed thereon to judgment and execution as-in other 
cases.” Statutes of Ohio, page 252. 

The proceedings in this case, stopped with the judgment 
on the first scire facias, or the return of the two nihils, and no 
new scire facias appears to have been sued out. 

It seems to he settled in the state of Ohio, that the 


mortgagee who has taken his judgment on the scire facias 


on a mortgage cannot resort to his original cause of action and 
maintain an action of assumpsit, debt or covenant, but that 


May, 1835. 
SSs007wawoavw—= 
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Easterx Dist. the bond or note, or other evidence of debt, merges in the 
_ May, 1835. _ judgment on the scire facias. Ohio Reports, condensed, 75. 

SPENCER So far as relates to the title of the mortgaged property, we 

see. have no doubt these proceedings are conclusive, but as to the 


=. residue of the debt, the judgment is inoperative, until a new 
rendered in an- judgment be recovered in a second scire facias. We are not 
pen ac- distinctly informed by the evidence, what plea might avail 


—-> ty the defendant in Ohio, under a second scire facias, to enforce 
ceeding there, the balance of the judgment, and whether such a defence as 
and which liqui- ° : 

dates the origi- NOW set up, could be received ; nor are we informed how far 


- aaa a judgment debtor, in such a case, would be entitled to relief 
was given to in a court of equity, on: showing that the judgment 


1 d . as : 
the foundation Was obtained, long after the original debt had been extin- 


of a suit here, guished, and the mortgage cancelled. We are not to 
ance which the presume that the jurisprudence of that state, is so defective 
mortgaged pro- ' : 

perty failed to a8 to afford no remedy in such a case, and that a judgment 
Pay. and cui’ recovered ex parte, against an absentee, would be enforced 


the state, or although obtained after the original cause of attion had in 
served with pro- P atte 

cess, norappear- fact been extinguished. We are of opinion, therefore, that 
Meson at. the case, as relates to the balance claimed on the judgment, 


torney to the jg still open in ourcourts, and that such a defence, if established 

suit: Held, that ; 

such judgment is by evidence, must prevail. 

= ‘chee of cele brings us to the merits of the defence. The defendant 

the debtclaimed alleges, that he conveyed the mortgaged premises to 

open for a de- Longworth, Carneal & Irwin, in trust for certain purposes 

fence on the me- 2 ‘ : 

rits of the origi- Specified in the conveyance. That in August, 1820, two or 

ae. three years before the judgment in question, Spencer the 
plaintiff, made an agreement with them to take their 
conveyance of the property in fee, and to pay them about six 
thousand dollars over and above the amount of his mortgage. 
That in pursuance of that agreement, a conveyance was 
executed by them to Spencer, on the 29th August, 1820. 
He further alleges, that said Longworth, with the consent of 
Spencer, and under a certain agreement with him, not now 

‘ necessary to specify, conveyed the same property to the Bank 

of the United States, and, that afterwards, Longworth paid 
Spencer the sum of three thousand five hundred dollars in 


full discharge of his claim. 
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In support of the leading facts thus detailed, the plaintiff Eastzax Disr. 
was called on to produce on trial, and did produce the deed May, 1835. 


of the 5th April, 1820, from Longworth, Irwin and Carneal, 
to him. This deed appears to have been signed, sealed, and 
delivered, and it is shown that Spencer received the rents 
from March 4th, 1820, till January 4th, 1822. . . 

The defendant, independently of the parole evidence of the 
record, further produced a letter addressed by Spencer to the 
present defendant, written many years after these transactions, 
making inquiries relative to a previous mortgage on the 
same property in favor of one Best, and particularly whether 
that mortgage had not in fact, been paid off by Sloo to Carneal. 
In the course of that letter he takes occasion to say, “I find 
on reference to Irwin, Carneal and Longworth’s deed to me, 
dated 5th April, 1820, that the consideration named is three 
thousand six hundred dollars. This formed an additional 
objection with me, to taking the deed, as I was to pay six 
thousand five hundred dollars, and wanted a warranty to that 
amount. My claim against Mr. Longworth rests on this, 
that I took three thousand six hundred dollars, for my lien 
on the property, on his statement, that the mortgage to Best 
was unpaid, and a fien at the time I took said three 


~ thousand five hundred dollars.” 


There is in the record a memorandum, in pencil mark, 


made by Spencer, but not signed, which was admitted in 


evidence as an adminiculum, to wit: “August 25th, 1820, 
deed from Irwin, Carneal and Longworth to Spencer ; about 
August, 1621, deed from same for same property to Bank 
of United States; judgment on mortgage, 19th September, 
1823. December 12, 1823, agreement with N. L. to take 
three thousand five hundred dollars for mortgage, supposing 
that a prior lien existed.” ; 

The record contains numerous bills of exception, some of 
which require to be noticed. The testimony of Carneal and 


others, taken on commission, was objected to on various 


grounds, and particularly that no parole evidence could be 
admitted to impeach the validity of the judgment, recovered 
against the defendant in Ohio, that the witness was a party 
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Eastzrn Dist. to the transactions, that no parole evidence could be 
May, 1835-_ introduced, until the deed of trust was produced ;_ the law of 
srewsteR Qhio requiring written evidence of such trusts. 


_ It is not shown that the witnesses had any interest in this 
= case, and it is an obvious answer to the first part of the 


Parole evi-e |. ° . : j 
dence, although objection, that a part of the transaction, on which the 
inadmissible to d . ° : 
provetitletoim- defendant relies, as a release in the nature of novation, took 


-sesaper devo, Place after the rendition of the judgment. We think the 
eitodestroy omh Gapit did not err in permitting the depositions to be read. In 
Inisible to es. the case of Andrus vs. Chretien, we held that although parole 


missible to es- 
fablish collateral evidence is inadmissible to prove title in slaves, or to destroy 
Ze trans such title, it is admissible to establish collateral facts 
connected with the.transaction. 7 Louisiana Reports, 318. 
The testimony in the record, corroborated by written 
evidence, emanating from the plaintiff himself, has satisfied 
us as it did the court of the first instance, that the plaintiff 


is not entitled to recover. 


It is, therefore, ordered, adjudged and decreed, that ‘the 
judgment of the District Court be affirmed, with costs. 





BREWSTER ET AL vS. SAUL. . 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff mistakes a part of the name of the defendant, he can 
amend and correct it by giving the true name, even after the original 
petition is served. ; 

The agent is allowed to prove his agency, and that he sold the goods to 
the defendant for and on account of his principal, even when the latter 
was unknown at the time to the person buying. 


The principal may always institute an action on a contract made by his 
agent in relation to his affairs, and hold the party liable. 

Where goods are sold and delivered to an agent for an unknown principal, 
the latter is suable when he is discovered. 
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This is an action to recover six hundred and twenty-five Eastznw Disr. 


dollars, the price of a barouche which the plaintiffs allege Pci 
: they sold to the defendant, by their agent, Mark Walton. ap mage 
The defendant was described and named as Thomas 8. Saul, we. 
sAUL. 


in the original petition. After service and return of the 
sheriff, the plaintiffs amended their petition, and corrected 
the defendant’s name to that of Thomas H. Saul, to 
which he excepted: Ist. Because no amendment can be 

‘ admitted, by which a new and different defendant is substi- 

tuted to the original one_against whom suit is brought; 2d. 
Because a copy of the original petition has never been served 
on him, and he is ignorant of its contents. These exceptions 
were overruled. The defendant then pleaded a general 
denial to the merits. 

The plaintiffs proved by Mark Walton, their agent, and 
who sold their carriages in New-Orleans, that he made a 
bargain with the defendant, who agreed to take a certain 
carriage for six hundred and twenty-five dollars, payable in 
three months ; or if not paid at that time, the defendant was 
to give a draft on his father, payable the Ist of January 
following ; that he was to take the carriage away the follow- 
ing Monday after he purchased it. This occurred on Friday, 
and the carriage was got ready for defendant and kept 
standing at the front door for two weeks. It is still ready 
for delivery when demanded. 

This witness also proved his agency for the plaintiffs, but 
declares he has no interest in the event of this suit. He 
does not know, whether at the time of the sale he stated to 
the defendant, or the latter knew the fact, that he was acting 
as agent of the plaintiffs in making the sale. 

The defendant’s counsel objected to the witness as being 
; incompetent to testify in this case. 

The plaintiffs had judgment for the amount of their claim. 
The defendant appealed. 


J. Slidell, for the defendant and appellant. 


Preston, contra. 
38 
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Eastern Dist. Martin J., delivered the opinion of the court. 


‘May, 1855. ‘Tn this case the original petition described and called the 
prewstsr defendant by the name of Thomas §S. Saul. The sheriff 
— returned on the citation, that service was made in that name, 
— accordingly. Before any further proceedings were had, the 


plaintiff filed an amended petition, suggesting that the 
defendant was called Thomas H. Saul, and not Thomas §. 
Saul, as his name was erroneously alleged to be in the 


original petition. He had leave to amend the pleadings in 


this respect. : 
The defendant’s counsel excepted to the amendment and 
proceedings admitting it, alleging that it was erroneously 
Where the 2'anted, as it substituted a new defendant in the place of the 
plaintiff  mis- original, and that the first petition had not been legally 


tak art of . . 
the name of the Served on him. These exceptions were overruled, and the 


defendant, he defendant required to answer to the merits. He pleaded the 
€an amend and 4 J < 
correct it bygiv- general issue. Judgment was pronounced against him, and 


ing the true 
somal even after he appealed. 


the original pe- ini ; j , 
tidon itevel, 10 the opinion of this court, the exceptions were correctly 


The agent is overruled. The plaintiff himself alleges and shows that an 


eatted gcse error was committed by writing the defendant’s name 

— he -" Yo Thomas S., instead of Thomas H. Saul. This is not denied ; 
elivere . * . © 

ods to the neither is it averred that there is any such person as Thomas 


fendant | {°° S. Saul. The sheriff has returned that he delivered the 


and on account 


of his principal, petition. 
even when the nee 
latter was un- On the merits, it is shown by the oath of Walton and that 


seeped be of his son, that the former is the plaintiffs’ agent for the sale 


son buying. —_ of carriages in New-Orleans; and that he sold for them the 
i way carriage to the defendant, at the price and for the sum for 
stitute an action which the present suit is brought. 

on a_ contract : 5 

made by his a- It does not appear that Walton informed the defendant, or 


S Gentine ona that the latter knew at the time, that the carriage was sold 


pol te Par for the account of the plaintiffs: hence, the defendant 
Where goods contends that Walton’s testimony was improperly received, 


d de- 
are sold and de- and so was that of his son. 


oS vn This objection does not appear to amount to any thing. 


pal, the latter is The principal may always institute an action on a contract 


ae, made by his agent, in regard to his (the principal’s) affairs ; 
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and we are riot aware that it was ever held, in any case, that Easrxun Disr. 
where the principal was ignorant that the agent acted for _ ae, I 


him as such at the time, that this circumstance formed an _coovate 
_exception to the general rule. In the case of Williams et al ais énateta: an 


vs. Winchester, 7 Martin, N. S., 22, this court held that 
“‘when goods are sold and delivered to an agent for an 
unknown principal, the latter was suable when discovered” ; 
that the defendant was liable to the plaintiff to whom he was 
f unknown, having contracted with him through an agent, 
without knowing who he was; or that the person he 
contracted with was an agent. 
The agency in the present case is fully proved by another 
witness. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





GOODALE US. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT, FGR THE PARISH AND CITY OF 
NEW-ORLEANS, 


A creditor who has a special mortgage or the vendor's privilege, on cer- 

tain property surrendered by his debtor, and at the sale by the syndics, 

| bids for it and it is adjudicated to him, he cannot be required to pay the . 

price of the adjudication, but may retain it in satisfaction of his claim, 
except so far as it exceeds the amount of his mortgage; on his giving 

a security to refund or meet any charge, that may afterwards be legally 

ordered. 

Mortgage creditors, are authorised to resist any attempt to sell the mort- 
gaged property, otherwise, than for the immediate payment of the 
mortgaged debts. 

The proceeds of the sale of mortgaged property, remains subject to the same 

, rights and privileges, which the creditor had on it before the sale. 











Eastern Dist. 
May, 1855. 


GOODALE 
v8. 
HIS CREDITORS. 


CASES IN THE. SUPREME COURT 


Syndics who have funds arising from the sale of the insolverit’s property, 
are bound to distribute them without delay. 


Where there are higher or concurrent mortgages or privileges, than that of 


the creditor to whom the mortgaged premises have been adjudicated, or 
where he is required to support a portion of the charges of the cessio 
bonorum, he cannot retain the price of the purchase, in satisfaction of his 
privileged claim. 

This case commenced with a rule taken by the syndics of 
the creditors of N. Goodale, on L. G. Hilligsberg, to whom 
seven lots of ground, being part of the ceded property, were 
adjudicated at a public sale, for the price of eleven thousand 
eight hundred dollars, in cash, to show cause why he should 
not comply with the terms of sale and pay over the amount ; 
that he refuses to do so, although a bill of sale in due form of 
law has been made and tendered to him ; and that in default 
of payment, a writ of distringas shall issue against him to 
enforce a compliance. 

The defendant on the rule, in answer thereto, stated that 
he was a mortgaged creditor, having sold the property now 
purchased by him, to the insolvent for the sum of sixteen 
thousand nine hundred and fifty dollars ; of which, two instal- 
ments of five thousand six hundred and fifty dollars each, are 
now due, which, together with interest thereon, amounts to 
eleven thousand six hundred and sixty-two dollars. Having 
retained a special mortgage with the vendor’s privilege on 
said property, he avers he has the right to retain so much 
of the price of adjudication, in satisfaction of his claim, as 
will extinguish it, on his giving security, until it be shown 
by the tableau of distribution whether any other one has a 
better right to said property than himself. 

He further avers that the excess of his purchase or price of 
adjudication over his claim is one hundred and thirty-eight 
dollars, which he tenders to the syndics, on receiving a deed 
of sale, and on the execution of which, he is willing to give 
them good personal security and a mortgage on the property. 

On hearing the parties on this rule, the parish judge being 
satisfied that the grounds taken by the defendant therein, 
were fully sustained by the evidence ; ordered, that the rule 
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be discharged, and that the defendant be authorised to retain Eastsrx Disr, 

the price of adjudication to him, on his paying the excess and _ Ta ee 

, giving security to the syndics as he proposed ; and that they ome 
make him a title to the property. The syndics appealed. RIS CREDITORS. 


Strawbridge, for the appellants. 


D: Seghers, contra. 





Martin, J., delivered the opinion of the court. 

This case grows out of the proceedings in disposing of the 
property of the insolvent. The syndics are appellants from 
the decision and order of the parish judge, in discharging 
a rule which they had taken on L. G. Hilligsberg, to 
whom certain lots (part of the ceded property) had been 
adjudicated, to show cause why he should not pay the price 
of adjudication, or on his failing to do so, a distringas should 
not issue against him. They have also appealed from an 
order of court, directing them to convey the premises to the 
defendant, in this rule, on his paying to them the sum of 
one hundred and thirty-eight dollars, and giving them 
personal security and a special mortgage on the premises for ’ 
the payment of the whole, or such part of his claim as might 
be disallowed ; or for such a part of the costs and charges of 
the failure as he may be liable to pay, on the final adjust- 
ment of its concerns. . 

It appears frorn the facts of the case that Hilligsberg was 
the original vendor of the premises in contest to the 
insolvent; and that he had retained .thereon a special 
mortgage and privilege to secure the sum of eleven thousand . 
six hundred and forty-two dollars, and that he provoked a 
sale of them, and they were adjudicated to him for eleven 
thousand eight hundred dollars. He immediately tendered 
the sum of one hundred and thirty-eight dollars, which was 
the difference between the price or two sums for which he 
had sold and repurchased the same property. He also 
tendered personal security, together with a special mortgage 
on the premises in the manner ordered by the judge as above 
stated. 











~~ 
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— Dist. ‘The counsel for the syndics of the insolvent has not denied 
“y, 1855. the nature and amount of Hilligsberg’s claim, but he has 


soopate —_ contended that the latter is bound by his purchase to pay 
uiscreprrors, the amount of the adjudication into the hands of the syndics, 


where it must remain until a distribution of it, with the other 
funds, among the creditors, on a tableau filed and order of 
the court thereon. 

The counsel on the other side, contends that a creditor, 
who by his contract has secured to himself the pledge of real 
property, to secure his debt, cannot legally be deprived of it 
by legislative enactment ; and that the court is bound to 
construe any act in which the destruction of such a pledge is 
claimed to the inquiry of the creditor, so as to prevent its 

‘impairing the obligation of the contract. 


pidcreditorwho The only question presented for the solution and decision 
mortgage or the of the court is, whether the special mortgage, together with 


vonage cpu’ the vendor’s privilege, when the vendor has provoked the 
Pi hy bie ‘chew Sale of the premises after the failure of his vendee, and when 
and ‘at the sale they have been adjudicated to him at the sale, may retain 


Pip peree price of the adjudication, on his offering sufficent security 


is adjudicated to . * Par 
ies ke camaet refund in case he is, on the final decision of the matter, 


nally «grove required by law to refund. 
a e ce 0 . 
ef stvhastion, The law abhors waste, even waste of time, or useless 


it fa sntistaction delay. It favors the loan of money on landed security 
of his claim, ex- without the additional burden of an endorsement. On the 
cept so far as it " , soca Blase 

exceeds the a- representations of some of our banking institutions, that the 


Bes his interest of mortgaged creditors may be jeopardized by an 
giving security erroneous construction of the laws relating to a surrender of 
to refund or meet 


any charge that the mortgaged property, the legislature has protected them 
be! arontor by an exemption from the common danger they apprehended. 
sad Mortgage creditors are authorised to resist any attempt to 
Pest it sell the mortgaged property, otherwise than for the immediate 
rised to resist payment of the mortgaged debt. 2 Moreaws Digest, 429. 
any attempt to 898 & ° 
sell the mort- The proceeds of the sale of mortgaged property remain 
gaged property» subject to the same rights and privileges which the 


for the immedi- creditor had on it before the sale. JIbid., 433. When 


te ent of : 7 celia 
the Tneteenel syndics have funds in their hands arising from the sale of 


— the effects of the insolvent, they are bound to distribute them 
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without delay. Ibid., 433, section 33. , Lex neminem cogit ad — 
vana. In vain would the syndics require the mortgage ——. 
creditor who has provoked the sale of the premises for his S00» ats 
immediate payment, and to whom they have been adjudicated ms CREDITORS. 
to make payment, except for so much of the price of adjudi- 2 ae arg 


cation as exceeds his legal claim. The syndics, were mortgaged pro- 
mains 
they to receive it, would be bound to distribute it without Sunject ‘to the 


delay. The mortgagee would have, as the law expressly vintages ae 


says, the same right and privilege on the price or proceeds, the — - 
which he had before the sale on the land itself; i.e. the sale. 


right of being paid by preference out of these funds. = Be 
Payment to the syndics in most cases, would be injurious i ing frm the sale 
to the mass of the creditors whose interests they are bound a ae 
to protect, by the accumulation of useless interest. Bound t6 =: 
Two circumstances, however, may authorise the syndics out delay. 
to resist the pretensions of the mortgage creditors to Why. mere 
retain the amount of their purchases. First, the existence of concurrent mort- 
higher or concurrent mortgages or privileges. Secondly, the = ‘ul an 
obligation of the mortgagee to support a portion of the afte ewitort 


charges of the cessio bonorum. The existence of other paged premises 


been adju- 
mortgages or privileges is a matter susceptible of easy proof.- dicated, or 
De non apparentibus et non existentibus eadem est lez. wuired he i “p= 


The liability of the mortgagee to suffer a deduction of his port p soi of 
claim and: to support a part of the charges of the cessio the cessio bono- 
bonorum, is a matter which is susceptible of being approxima- (tala ee flab 
tively ascertained. oS ae 

In the present case, the existence of higher or concurrent privileged 
mortgages or privileges is not pretended or shown, nor is the 
liability of the mortgagee to support any portion of the 
charges of the cessio bonorum, urged as being in any degree 
probable.- It is true, the several creditors of the insolvent 
have the undoubted right, individually or otherwise, to oppose _ 
the claim of any other creditor as regards its nature and 
extent. - 

But the syndics represent them all, and it is not to be 
expected, that they would wrongfully neglect to urge any 
legal means of resistance or defence of their rights and 


‘interests which might be known to them. 


SL ET 
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Eastern Dist. 
May, 1835. 
GOODALE 


v8. 
HIS CREDITORS. 


‘CASES IN THE SUPREME COURT 


Certain and absolute claims must be paid. Qualified, 
conditional or contingent ones, cannot be discharged, until 
they are liquidated and decided to be just and legal; and in 
the meantime they have the right of demanding protection 
and security. If the qualification, condition or contingency 
relates not to the nature but to the quantum of the claim, the 
court may order the deposit of an approximate sum. 

In the present case, there is not even a suggéstion of any 
higher or concurrent privileged claim in relation to the 
property purchased, nor any probability of any liability toa 
deduction for charges attending the property surrendered. 
The judge a quo, has secured the rights of individual 
creditors against being concluded by the acts of the syndics, 
by requiring from the purchasing creditor, both personal 
security and a mortgage. He has in our opinion, discreetly 
exercised a legitimate power, by «efusing to subject the 
creditor to a destruction of his lien on the proceeds of the 
sale of the mortgaged premises. 

The right of a mortgaged creditor to be protected in the 
preservation of his pledge, according to the terms of his 
contract, is one of those natural rights and inestimable 
privileges which have been considered of such high impor- 
tance, as to be secured by a constitutional provision, even 
against the errors of legislation. This imposes on the 
the judiciary the obligation and duty of avoiding any enter- 
pretation of the laws which may endanger those rights. 

When we consider that syndics give no security ; that they 
are frequently appointed by the votes of chirographary 
creditors, who have often an interest directly opposed to 
mortgage creditors; that an insolvent who is tutor to a 


minor, to whom he owes, or appears to owe more than to’ 


his other creditors may, by his single vote appoint himself 
their syndic, (as is said to have been the case in an insol- 
vency happening in the parish of Lafayette,) and as such, 
release every conventional mortgage he may have given, every 
judicial one his creditors may have obtained, and the legal 
privileges and mortgages which the law has provided for the 
security and protection of the wife and minor children ; and 
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in this way leave all of them with no other security than the Easrens Disr. 
personal responsibility of the’ syndic, the insolvent debtor eee 
himself. Nor is this all: the insolvent thus made syndic, — 
whose duty it is to administer, receive and pay over the funds sucxmay xr at. 
of the estate to the creditors, is one to whom our law attaches 

the presumption of being a fraudulent debtor! Courts of 

justice must, therefore, feel bound to guard the rights of 

mortgage creditors, and to save and avoid their utter destruc- 

tion by too rigid an adherence to the letter of the law. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, at the costs of 
estate surrendered. 


ZACHARIE US. BUCKMAN ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The action of the creditor to avoid the contracts of his debtor, made in & lis 5 2 oi 


fraud of his rights in cases of insolvency, is prescribed in one year from 
the date of his judgment. 

Where the evidence shows, that the sale by the debtor to a creditor was 
made for the purpose of protecting the property against the pursuits of 
other creditors, the debtor being insolvent at the time, any one, or all 
of the other creditors have an action to annul the sale, as made in fraud 
of their rights. 

But, where one creditor takes a mortgage on the property of his debtor 
on the eve of insolvency, it will be binding as against the other creditors, 
unless the knowledge of the debtor’s insolvency at the time is brought 
home to the mortgage creditor. 


This is an action to annul a sale made by the debtor to a 


creditor on the eve of bankruptcy, in fraud of the legal 
| 39 
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Eastern Dist. 
May, 1835. 


ZACHARIE 
vs. 
BUCKMAN ET AL. 


CASES IN THE SUPREME COURT | 


claims and rights of the plaintiff, who is also a creditor, 
The plaintiff shows, that on the 8th of March, 1834, he 
obtained 2 judgment against one James Tanner for the sum of 
four thousand four hundred and twenty-seven dollars, twenty 
cents; and he further alleges, that at the time Tanner 
became indebted to him, he was the owner of two lots.in the 
faubourg Lafayette, and being in embarrassed circumstances 
transferred them to one Geo. W. Woodman with a view to 
protect them from his creditors; and that said sale was 
simulated and made in fraud of his rights, the consideration 
money stated therein never being paid; that Woodman and 
wife are both dead, but have left two minor children under 
the protection of, and represented by Henry Buckman, their 
tutor. He prays that, the tutor be cited, that the sale be 
annulled, and that the property be declared subject to his 
judgment against Tanner. ; 

The defendant Buckman answered and averred, that the 
action was prescribed, and that the plaintiff was not a creditor 
of Tanner at the date of the sale of these lots to Woodman, 
on the 22d May, 1829; and he denies that the sale was in 
fraud of the plaintiff’s rights, and that the minors of 
Woodman are the bond fide owners of said property. 

The sale sought to be annulled, was made by authentic 
act and dated the 22d May, 1829. Tanner took a 
counter-letter from Woodman in which the latter bound 
himself to re-convey the premises, on or before the 22d May, 
in 1833, in case the former paid him one thousand five 
hundred and sixty-six dollars in cash, and delivered up his 
note for the balance within that time. The note was soon 
after the sale, surrendered in part performance of the condition 
on the part of Tanner, but nothing more paid. 

The plaintiff obtained judgment against Tanner for the 
amount of his demand on the 8th of March, 1834, and 
this suit was commenced the Sth of May following. 

The district judge, being satisfied that the evidence 
supported the plaintiff’s allegations, rendered judgment 
annulling the sale and subjecting the property to the 
plaintiff’s judgment against Tanner, reserving one thousand 
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two , hundred dollars of the proceeds to the minors of Easrsay. Disr. 


Wocdman. The defendant appealed. 
 Strawbridge, for the plaintiff. 


Preston, for the defendant and appellant contended, that 
the counter-letter, taken in connexion with the bill of sale, 
shows that Tanner made a bond fide sale, with the power of 
redemption to the late Geo. W. Woodman. The sale was 
made the 22d May, 1829, and was redeemable at any time 
before the 22d May, 1833. 

2. Tanner having failed entirely to saline the lots by 
paying the sum of one thousand five hundred and sixty-six 
dollars, within the time agreed on, the sale became absolute, 
and neither Tanner, and much less his creditors, can annul 
it and receive back the property. Louisiana Code, articles 
2545, 2548, 2563. 4 Louisiana Reports, 142. 

' 8. This action is prescribed by law. Louisiana Code, 
articles 1973, 1982, 1987. 

4, Woodman gave Tanner the full value of the property 
in paying him the one thousand five hundred and sixty-six 
dollars. The evidence shows, that four years afterwards, 
at the appraisement of Woodman’s estate, these lots, with all 
the improvements he had put on them, together with the 
increase in the value of property, were only valued at two 
thousand dollars. 

5. The parole evidence shows, that the lots were to be 
forfeited to Woodman, if not redeemed within the specified 
time. 

6. The fact of Tanner giving up the counter-letter or bond, 
proves that he waived his right of redemption. His account 
of doing so after Woodman’s death, as related by one of the 
witnesses, is no evidence against Woodman’s heirs. The 
testimony is illegal and was excepted to. 

7. There is an error in the judgment in not allowing 
Woodman’s heirs one thousand five hundred and sixty-six 
dollars, the sum their ancestor actually paid, instead of only 
one thousand two hundred dollars. 


May, 1835. 


ZACHARIE, 
+ v8. 





BUCKMAN ET AL. 
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Eastrrn Dist. Bullard, J., delivered the opinion of the court. 

aiays, 4988. In this case the plaintiff sues to annul a sale and conveyance 
zacuantze Of certain lots of ground, made by his debtor to the ancestor 

sum vat the defendants, on the ground of simulation and fraud. 
The defendants plead: 1st. Prescription; 2d. That the 
plaintiff was not the creditor of the vendor, previously to the 
“sale in question ; and 3d. That they are the bond fide owners 
of the lots. Judgment being rendered in favor of the plaintiff, 


the defendants appealed. 


’ The action of . * 

the oreditee to «Ee he evidence appears to us satisfactory, that Tanner 
aan ome the vendor, was at the time of the conveyance, a debtor 
rac! 1 ° . . : 

debtor, made in to the plaintiff to a considerable amount, for which debt 


fraud of bis judgment has since been recovered, shortly before the com- 


mae is mencement of this action. The prescription in such cases 

one year from runs from the date of the judgment recovered against the 

aoe his debtor, and that plea cannot in this case avail the defendant. 
; Louisiana Code, 1989. 

ia nee theev- Tt is shown that Woodman, the purchaser, was a creditor of 

that the sale by Tanner, and that this sale was made for the purpose of 


the debtor to a ° . ° . 
creditor, was protecting the property against the pursuits of other creditors, 


~nclie | he. Tanner being at the time insolvent, and at the same time to 
meer ano secure to Woodman the debt due him. A counter-letter was 
pursuit of other executed at the time of the sale, which was produced on the 
— have © trial of this case, and from which it would appear, that 
solvent at the Woodman bound himself to re-convey the property, on 


time, any one or 

all of the other Tanner’s paying him on or before the 22d May, 1833, 

po on ge the sum of one thousand five hundred and sixty-six dollars, 

—— — and delivering up to him his note for the balance of the 

rights. apparent price of the property. Two or three days after- 
wards the note was given up to Woodman, as appears by an 
acknowledgment on the counter-letter. 

It is contended by the counsel for the defendants, that this 
counter-letter, taken in connexion with the conveyance, 
constitutes a real sale, with a clause of réméré or right of 
redemption, within the period limited by the contract, and 
that the right not having been exercised within that time, 
can no longer avail the vendor, and that the title has become 


irrevocably vested in Woodman. It appears to us that the 
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counter-letter shows, even.as between the parties themselves, Eastzan Drsr. 
that the pretended sale was a simulation; and we are ——_ 
now asked to give it effect against third persons and acHanie 
creditors, to establish the reality of the sale, although ‘the dibenccie tht 
immediate surrender of the note, in. part performance of 

the condition on the part of Tanner, shows a continuance of 

the same fiction. The real nature’ and character of the 

contract, appéars to us to have been, to secure to Woodman 

the debt due to him by Tanner. If he had taken a mortgage 

on the lots for the security of his debt, the transaction might 

have been perfectly legal, and binding on the plaintiff as out ne 
a creditor, unless the knowledge of Tanner’s insolvency was mortgage on the 
brought home to Woodman. To this extent the judgment debtor, on the , 
of the District Court gives effect to the contract, by decreeing oy, _—_ 
that the representatives of Woodman shall retain out of porno She = 
the proceeds the amount due him, according to article 1978, creditors, unless 
of the Louisiana Code. We do not think it necessary to presgracters. 
examine the bills of exception in the record, because, inde- pont Pah 


pendently of the evidence excepted to, it appears to us there home to the 
is sufficient in the record to sustain the judgment of the tn" 


District Court. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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ARCENAUX 
v8. 
FOURDAN ET AL, 


Eastern Dist. 
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ARCENAUX US. JOURDAN ET Ale 


e ‘ 
APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE ; 
JUDGE THEREOF PRESIDING. 4 


An appeal is not required to be made returnable to the first Monday in the 
month or term, but may be made returnable to any day of the month in 
the next term after it is granted, if there be time for the legal delay. 

In the late Superior Court of the territory, the first Monday in each month 
or term was the return day. 

Where it is alleged that an error to the prejudice of the maker of a 
negotiable note, endorsed in blank, was made in calculating.the amount 
for which it was given, parole evidence will be received to explain and 
correct the error, even if the note is in the hands of a third person, who 
received it in auére droit, when he sustains no injury thereby. 


This is an action to. recover the amount of a promissory 
note, executed by Jourdan and endorsed by Fagot, for 
eighteen hundred and forty-one dollars thirty-five cents, 
payable on the Ist of March, 1834. When it became due 
it was regularly protested for non-payment. The note was 
drawn by Jourdan, payable to the order of Fagot. The 
defendants denied that they were indebted as alleged, and 
for the amount claimed They averred that Jourdon, one of 


the defendants, purchased a plantation at the sale of the 


succession of A. Arcenaux, the ancestor of the plaintiff, and 
gave his promissory note to Louis Menier, the administrator 
of said estate, for four thousand one hundred and thirty-five 
dollars thirty-three cents: that afterwards, about the date of the 
note sued on, at the special instance and request of Menier, to 
enable him to liquidate and settle the succession, and apportion 
it among the heirs, the first note was given up and the amount 
divided into smaller ones, of which the note sued on was one, 
and which was delivered to the plaintiff as one of said heirs. 
That, in substituting the new notes for the old one, an error 
of one thousand dollars was committed in the calculations, 
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and the new notes given for the aggregate sum of -five Easrsnn Drsr. 


thousand one hundred and thirty-five dollars thirty-three 
cents, instead of four thousand one hundred and thirty-five 
dollars thirty-three cents. ‘That the note now sued on was 
given in error to the amount of one thousand dollars, and 
was handed over by the administrator to the plaintiff, as his 
share of his father’s succession. They further state, that 
before the note became due, this error was discovered and 
made apparent; and that Menier placed the sum of one 
thousand dollars in the hands of the plaintiff, to cover this 
error, which was to be deducted from the note when it 
became due; and that the defendant tendered the balance 
when said note became due, and was ready then and always 
since, to pay the same. . 

On the trial, the evidence showed the error complained of 
by the defendants, as stated in their answer. But this 
testimony was objected to by the plaintiff, on the ground 
that the plaintiff was third holder of the note, in good faith ; 
that Menier was no party to the suit, and under the issue 
joined, the court could not determine whether or not there 
was any error in the settlement between Menier and Jourdan: 


- the court sustained the objection, and a bill of exception was 


taken. 
Judgment was rendered in favor of the plaintiff, for the 
amount of the note. - The defendant appealed. 


Roman and J. Seghers, for the plaintiff and appellee, moved 
to dismiss the appeal. 

1. This appeal was granted on the 25th November, and is 
made returnable to the third Monday of December following, 
instead of the first Monday of January. The return day, as 
fixed by law, is the first Monday in every month, | 

2. The present law requires that the appellee be cited to 
appear in the appellate court at its next term, which is in 
accordance with the law of 1813, regulating the practice in 
the Supreme Court, which says, “such citations shall be 
made returnable at the nezt term of the Supreme Court. 
Code of Practice, 383. 1 Martin’s Digest, 440. 


May, 1835. 


SSS 
ARCENAUX 
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Eastern Dist. 


May, 1835. 


ARCENAUX 
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3. Theact of 1813 is also in accordance with the actof 1807, 
regulating the practice of the superior court, which provided — 
that the appeal and citation should be returnable on the 


woonsbibe it. first Monday of the month or term to which the appeal 


was taken. The appeal in this case is, therefore, illegal 
and should be dismissed. 1 Martin’s Digest, 432, 434, 
3 Louisiana Reports, 440. 

‘4, The judgment of the inferior court is correct, and should 
not be disturbed. For, unless the consideration of a note is 
illegal and void, the holder can recover, and cannot, be 
affected by any equitable consideration between the drawer 
and third persons. 3 Martin, 90. 

5. The maker of a promissory note cannot avail himself 
against an endorsee, without notice, of any equity he may 
have against the payee. 9 Martin, 86. 1 Ibid, N. S., 150. 
3 Louisiana Reports, 241. 


Nicholls, for the defendant. 

1. The payment of one thousand dollars in error, is fully 
established, which entitles the defendant to the reversal and 
correction of the judgment. 

2. The district judge erred in rejecting the parole testimony 
offered to prove the error and the transaction. 

3. The error of one thousand dollars to the prejudice of 
the defendant, was admitted and explained by the adminis- 
trator to the parties concerned, and the plaintiff among the 
rest. 

4. The sum deposited in the plaintiff’s hands, by the 
administrator, to correct this error, became a payment on the 
note. 

5. The admission of Menier, the administrator, and the 
deposite of the money, placed it beyond his control or power. 
It became the property of the appellant, and was placed in 
the appellee’s hands to liquidate his debt, to that amount. 


Martin, J., delivered the opinion of the court. 


This is an action on a promissory note. The defendants 
are sued as the makers and endorsers of a note. They 
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_averred in their answer, that the note sued on, with several Easter» Drer. 
others, were given in exchange for one of a larger amount ; pie eve 
that the original note was given for the price of a tract “MeNaux 
of land, which formed part of the estate of the plaintiff’s sovnnay er at. 
ancestor, and which had been sold by Menier, the adminis- 
trator thereof, and adjudicated to Jourdan, for whom his 
co-defendant, Fagot, became security ; that the exchange was 
made to facilitate the partition and distribution of the price 
among the heirs; and that an error was committed in 
making the calculations, in consequence of which the 
amount of the notes given in exchange, exceeded by one 
thousand dollars that of the original and-larger note. To be 
relieved from the consequences of this error, an averment 
was made in the answer, that it had been discovered by 
Menier, the administrator and vendor of the property pur- 
chased, who, in order to correct it; had paid one thousand 
dollars to the plaintiff. From this error the defendants 
sought relief; they failed to obtain it, and have appealed 
to this court. 

The plaintiff moves to dismiss the appeal, on the ground 

that it was made returnable on the third Monday of 

December, instead of the first Monday of January following. 
This is assuming a position which appears to the court 

untenable, viz: that the first Monday of a term is the 
only legal return day in it. A contrary decision was 
made by this court a few weeks ago, in the case of Petit et al. 

‘vs. Drane, ante 218. 

The present appeal was allowed on the 25th of November, An appeal is 
and was correctly made returnable in the month of December, be wath ae 
being the nect term thereafter, and on the third Monday in the *!¢ to the jrse 


‘ ' : aap: Monday in the 
same, because there was not sufficient time, in the opinion of soy or term, 
. it made - 
the judge a quo, to prepare and send up the record, and Seorethbc cele 
: . : day of the mon 
cite the appellee in, at an earlier day. ret Aerie 


The counsel for the plaintiff, in support of his motion after it is grant- 
to dismiss, has referred the court to the Code of, Practice, eagle hed 
article 585. 3 Louisiana Reports, 440; and also, 1 Martin’s 8"! “¥y- 
Digest, 432, 434. 


40 











314 CASES IN THE SUPREME ‘COURT 


Eastern Dist. We are of opinion, that the Code of Practice, and the case 
‘May, 18% " from the Reports, cited, support the conclusion to which 
AncrNaux we have already come. The quotations and parts of the 

sourpan Et at, Digest relied on, do not appear to be in any respect applicable 

eer Cea a to this case. They only show, that in the Superior Court 
the __ territory, of the territory, the first Monday in each month or term, was 
the first Monday 

of each month or the return day. 

loncher. there- Qn the merits, it is established by legal evidence, that 

in conséquence of an error made in the calculations, in 
giving new notes, they exceed in amount one thousand, 
dollars, the original or larger note, for which they were given- 
in exchange, and in its place, to accommodate the heirs, 
by dividing the original sum into several smaller ones. On 
the discovery of this error, Menier, the administrator, depo- 
sited the sum equal to it in the hands of the plaintiff, to 
enable him to allow, without lessening his share or doing 
him injury, the deduction which the vendee would be 
entitled to claim. : 

coors & is It is true, the plaintiff received the note sued on in 
eged that an a i ; & A i i 

error to the pre- auire droit, i. e., in right of his wife and another heir, a 

ot ae minor, for whom he was tutor; but as he does not allege he 

ble note, endors- paid over any money which he received for them, (and 


ed in blank, was 


made in caleu- he has most certainly not paid the amount of the present 
Se cme note) he is bound to correct the error, and cannot be injured 


it was given, pa- 
rol evidence will thereby F 


be received to What proportion of the thousand dollars, which has. 
explain and cor- F ° ‘ ° : 
rect the error, occasioned this error, may be claimed on the note in suit, 
even if the note “ . : 

sein the hands of TemMainseto be ascertained, and which appears to be no 


a third person, difficult matter.. The price of the land for which the original 

who received it ‘ A 

in autre droit note was given, was four thousand one hundred and thirty- 

ales Gave. five dollars thirty-three cents, and which was divided, and 

by. smaller ones including the note sued on, were given in lieu 
thereof. . 

The error of one thousand dollars against the purchaser, 
when he gave the smaller notes, being admitted by the 
administrator and vendor, it follows, that the aggregate 
amount for which the new notes were given, was five 
thousand one hundred and thirty-five dollars thirty-three 








ee 





































. OF THE STATE OF LOUISIANA. 


cents, i. ¢., they were given for nineteen dollars and forty-five a Disr. 
cents excess over the true sum, in every hundred dollars. _~"™ 85" 
In that proportion the note sued on is to be reduced. Its 7>™A8* 
present amount being one thousand eight hundred and 18 CREDITORS. 
forty-one dollars thirty-five cents, a deduction of three hun- 

dred and seventy-eight dollars fifteen cents must be made, 

which leaves one thousand four hundred and sixty-eight 


- dollars twenty-three cents, as the true sum to be recovered. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; and proceeding to give such a judgment, as in 
our opinion ought to have been given below, it is ordered, 
adjudged and decreed, that the plaintiff recover from the’ 
defendants in solido, the sum of one thousand four hundred 
and sixty-eight dollars twenty-three cents, with interest \ 
at the rate of ten per cent. per annum, from the third day of - 
August, 1834, until paid, with costs of suit in the District 
Court; the plaintiff and appellee paying the costs of the 


appeal. 


BOISMARE US. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A ceding debtor, who is a merchant or a bookseller and stationer, and 
keeps books of accounts, is bound to surrender and present to the judge 
all his commercial books, before the order is granted staying proceedings 

i against him or his property, and calling a meeting of his creditors. 

The repeal of general laws, as regards their obligatory force in the adminis- 
tration of justice, ought not to destroy the force of principles which were 





established when they were in force, when these principles comport with 
natural justice as applied to the conduct of men. 
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Eastern Dist. In cases of insolvency and bankruptcy, fraud is presumed against the 


June, 1835, 


BOISMARE 


insolvent, and courts of justice should uct on this principle when that 
presumption is supported by the evidence of facts which corroborate it, 


HIS cepibetens. So, where the insolvent made a cession of his property and prayed for tho 


benefit of the insolvent laws, but withheld his commercial books or 
books of account: Held, that he is thereby debarred from any benefits 
or privileges provided by the laws for the relief of insolvent debtors. 


On the 14th May, 1834, the petitioner presented his 
petition accompanied by a schedule of his debts, credits and 
pecuniary affairs, alleging, that from the embarrassment 
of the times, depreciation of property, general loss of 
confidence and credit now existing in the community, he 
finds it impossible to meet his engagements ; he, therefore, 
prays the court to accept a cession of his property for the 


benefit of his creditors, and call a meeting of them to deliberate 


on his affairs, &c.; and that all judicial proceedings be 
stayed as regards his person and property, and that he be 
discharged from all his debts. 

A meeting of creditors took place before a notary public, 
in which they accepted the property surrendered and 
appointed syndics. These proceedings were filed in court 
on the 23d June, and on the 27th of the same month, E. A. 
Canon, Esq., counsellor at law, appointed by the court to 
represent the absent creditors, filed his opposition to the 
privileges and benefits of the insolvent laws being accorded 
to the insolvent, because he had not complied with the 
requisitions of said law; that he was a merchant and kept 


~aset of books; that he was a bookseller, stationer, and sold 


paper hangings, and has entirely failed to bring his commer- 


cial books into court for the inspection of his creditors, as the’ 


law requires. He further states, that the insolvent shortly 
before his failure, sold and transferred his bookstore and paper 
hangings to two of his relations, and that an inspection of 
his account books and a knowledge of his business transac- 
tions are highly important to the creditors. He, therefore, 
opposes the homologation of the proceedings in the case, so 
far as they exempt the person of the insolvent, and put him 
out of the reach of his creditors. 
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The evidence established the fact, that the insolvent was Eastern: Dist. 


a bookseller, stationer and seller of paper hangings, and that 
he kept books of accounts, which he refused to bring into 


June, 1835. 


ar ag 


court; and that he had sold and transferred his establishment ,,, cnniiineit? 


as alleged. 

The counsel for the insolvent insisted, that he could not 
be deprived of the benefit of the insolvent laws, except on an 
accusation of fraud, for causes expressed in the act of 1817, 
relating to voluntary surrenders by insolvents. 

The district judge was of opinion that the production of 
the mercantile or account books of the insolvent, was a 
necessary prerequisite to entitle him to the benefit, relief and 
discharge under the insolvent laws. J udgment was rendered 
accordingly. 

The insolvent debtor appealed. 


Hennen, for the appellant. 


Canon, contra. 


Mathews, J., delivered the opinion of the court. 

On the 4th of May, 1834, the insolvent filed his petition 
in the court below, praying to be permitted to surrender his 
property for the benefit of his creditors; and annexed a schedule 
thereof and debts, sworn to as required by law. On this 
an order was obatined for a meeting of the creditors before 
a notary public. The order was made on the 14th of the 
month and year aforesaid, and the meeting commenced on 
the 16th of June following, and proceedings were continued 


before the notary, until proof of their claims was made by | 


the creditors, and syndics were appointed, ‘These proceedings 
were filed in court on the 23d of June. On the 27th of this 
month an opposition was filed by E. A. Canon, Esq., who 
had been appointed to represent the absent creditors. 
He objected to the right of the debtor to obtain the benefit 
of our insolvent laws, on account of not having complied 
with all the prerequisites established, as conditions precedent 
to the grant of the privilege to cede his property and thereby 
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Easrzan Dist. be relieved from personal molestation, &c. This opposition 


June, 1835. 
BOISMARE 


vs. 
HIS CREDITORS. 


stood over from June, 1834, until February, 1835, without 
being acted on by the court. 

In the meantime, one of the syndics firet appointed had 
resigned, and another was put in his place some time in the 
month of September. - Further proceedings in relation to the 
insolvent’s estate were then had, which continued to the 20th 
of October, and on the 25th of that month, they were filed in 
Court, and a rule taken on the creditors and all others 
concerned, to show cause on the 8th of November, why these 
proceedings should not be. homologated. No cause was 
shown on the day appointed, and the rule was made absolute, 
and the proceedings ordered to be homologated. 

Subsequent to this time, the syndics proceeded to sell the 
property of the insolvent; and matters remained in this 
state until the 7th of February, 1835, when judgment was 
rendered on the opposition, which had been filed on the 27th 
of January preceeding, as above stated. The judgment 
being in support of the opposition and against the privileges 
claimed by the insolvent, he appealed. 

Against the correctness of this judgment, it is contended 
on his part that the homologation of the proceedings which took 


, place before the notary, is conclusive as to their legality, and 


consequently affirmative of all the rights and privileges 
claimed by the ceding debtor, under our system of insolvent 
laws; as no means are pointed out by law, whereby an 
insolvent may be deprived of the benefits secured to him, 
except in charges of fraud, made on oath, and found to be 
true by a jury. 

The opposition made in the present instance, is not based 
on any specific charge of fraud, but on the ground of neglect 
on the part of the insolvent, in not surrendering his books 
of accounts as required of him, he being a merchant or 
shopkeeper. The evidence taken on the trial shows clearly 


A ceding debt- that he was a bookseller, and dealt in stationary and paper- 


or, 
merchant, 


who is es 


* hangings, and that he kept books of account, in which his 


bookseller and business transactions were entered. He was then evidently 
stationer, 
keeps books sof in the predicament of merchants, and was bound by law to 








OF THE STATE OF LOUISIANA. 319 


present to the judge, before whom the proceedings in concur'so Easvenx Dist. * 
June, 1835, 


were pending, all his commercial books. This ought regularly 
to have been done before the order was granted, calling a _so1smare 
meeting of creditors and staying proceedings against the uni cunnaiiealil 
person and property of the debtor. : ' secouats, is | 
In the petition for leave to surrender his property, and in render and pre- 
which the protection accorded to honest insolvents is asked Sir'hi- the ie 


a . : ° : cial books, be- 
for, no mention is made of his occupation. The judge, cial books, be- 


therefore, who made the order, cannot be supposed to have granted staying 
~ known that the petitioner was a merchant. He, however, Petat hintae bie 
certainly knew it himself, and did not do all that was Property, and 
required of him by law, as conditions precedent to obtaining ing of his credi- 
the privileges allowable to men in his situation, and without “™™ : 
which they ought not to be allowed. 

The original order itself, and all subsequent proceedings, 
might perhaps be considered as void, in consequence of this 
failure on the part of the debtor to disclose his situation as a 
merchant, and thus attempting to commit a fraud on the 
law, which may have been prejudicial to the rights and 
claims of his creditors. 

The decision on the opposition, made in behalf of the 
absent creditors, although it may not be considered as having 
annulled all the proceedings previously had in the concurso, 
does deprive the ceding debtor of an important privilege, — 
granted to honest insolvents; and the question is, whether 
this decision ought to be affirmed under the circumstances of 
the case. According to the laws, as they existed formerly 
in this state, fraud was to be presumed in cases of insolvency. 
These laws were repealed by the act of 1828; but the repeal The repeal of 
of them, as laws absolutely obligatory in the administration omar td 
of justice, ought not to destroy the force of principles which ieete force in 

: a asd e administra- 

were established by them, when these principles are found to tion of justice, 
comport with justice, and may be considered as having been ~—_ the eae: 


induced from rational and well founded opinions of the %. , principles 

. ieee : . which were es- 
probable conduct of men in civil society. It is to be pre- aolaned when 
sumed, that a person of ordinary discretion, who becomes forse; when 


indebted to others, acquires property equivalent to the debts a 
created by its aquisition, and probably lives in a style propor- natural justice, 
: : ‘ , applied to the 
tionate to his means, and when by accidental circumstances conduct of men. 
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astern Dist. his means decrease, and he is obliged to make a surrender of 
June, 1835. all, for the benefit of his creditors, nothing can be imagined 
noismare 80 Well calculated to put to a severe trial his honesty 
miscrevrrors, 20d good faith. Some concealment may be supposed in 
Incases of insol- @ Majority of cases, where the integrity of men is put to 
art lgra bank- a test so hard and intolerable, as a change from plenty 
presumed a- to beggary. We, therefore, think the principle sound, which 
gainst the insol- ’ hk " a 
vent, and courts presumes fraud in bankruptcies, and that courts of justice 
of justice shovld should act on this principle, when the presumption is sup- 


act on this prin- : i Me 
ciple when that ported by evidence of any facts which tend to corroborate it, 


ti i . ‘ . 
eemted a the It may, however, be admitted as true, that the facts relied on 


eraagnee of fects to establish fraud, in the case now under consideration, have 

rate it, not been made out on a formal charge, verified by the verdict 
of a jury, according to the provisions of the act of 1817. But 
it must not be lost sight of, that they relate to neglect 
and omissions on the part of the insolvent, of things which 
he was bound by law to perform as prerequisites, in order to 
entitle him to the benefit and privileges of laws which 
provide for the relief of insolvents, and without the per- 
formance of which, these privileges ought not to be accorded 
to him, in their full extent ; having failed to fulfil the condi- 
tions imposed on him, he is not entitled to the benefits 
granted as a special favor. That the conduct of the insol- 
vent in the present instance, was not a consequence solely of 

So, where the , =~ z 7 

insolvent made a ignorance Or forgetfulness, is made evident by the course 

lanai, be pursued by the attorney of the absent creditors. The debtor 

prayed for the was earnestly requested on their part, to produce his books of 

enefit of the in- — : : ‘ ; 

solvent laws, account, and submit them for inspection ; but he obstinately 

but withheld P 

his commercial refused, although the request was just and reasonable, 

oraccount: Hew, besides being founded in law. What can be inferred from 

that he is there- such a course of conduct? A deliberate intention, fraudu- 

by debarred . , A 

from any ben- lently to conceal evidence from the absent creditors, by 

dl vrosideq Which their agent might have ascertained the true amount 

by the laws, for of their credits, and taken the proper means to secure 


e relief of in- 
solvent debtors. payment. 


From these considerations we are of opinion, that the 
judgment of the District Court should be affirmed ; which 
is accordingly ordered. 
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POULTNEY’S HEIRS v8. CECIL’S EXECUTOR. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


According to the Civil Code of 1808, no one could be compelled to accept 
a succession and assume the quality of heir; and, having accepted, might 
renounce, and even accept again, in some instances, Until such 
acceptance and renunciation, the inheritance was a fictitious being, 
represenging in every respect the deceased. Before acceptance, the title 
of the heir is not vested: So, where the widow renounced the community, 
and no person claimed as heir for thirteen years, the estate was considered 
and held to be vacant. Civil Code of 1808, art..118, p. 172. 


The rules and forms prescribed for the alienation of minors’ property’ as 
such, viz: that it can only be sold in pursuance of the advice of a family 
meeting, and for its appraised value, do not apply to property alienated 
by judicial authority, at the instance of creditors, and for the payment of 
debts which formed a charge on the estate; because the sale of property 
in which minors were interested, for the payment of debts, has always 
formed an exception to the rule. 

Minor heirs, without acceptance, must be considered as strangers to thé 
succession, which is in itself vacant, and not represented by an heir ; 
consequently, the heirs are not entitled to citations and notices in the 
proceedings by the creditors to sell and distribute the property, in 
payment of the debts. 

After the time for deliberation has elapsed, an alienation made fairly, by 
competent judicial authority, and for the payment of debts due by the 
deceased, and more especially mortgaged debts on the property alienated, 
will conclude the heirs who accept: afterwards, with the benefit of 
inventory. 

It is a settled principle that the retroactive effect-of an-acceptance, which is 
in truth but a fiction, should not be so extended as to operate to the 
prejudice of the rights of third persons, previously acquired. 

Where a respite has been granted to a debtor, by his creditors, and he dies 
before the first instalment becomes due according to the terms of the 
respite, his estate will be considered insolvent, and the debts all due and 
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June, 1835. benefit of inventory. 
ste a According to the Spanish law, an estate not represented by an heir, might 
vs) be provided with an administrator or curator, at the instance of creditors, 


> 
CECIL'S EXR. = with a view to administering it in concurso, for the benefit of all 


concerned. 


It is only necessary to seek out and cite the heirs in a proceeding to 
administer an estate in concurso, to ascertain if they will accept or 
renounce the succession: and where the tutrix was present and 
renounced the community, and declined either accepting or renouncing 
for the minor heirs, whose rights were fully exercised by her, it was 
held, that no other citation or notice to them was necessary. ° 


Under the Civil Code of 1808, the District Court had jurisdiction ratione 
materia, of proceedings against a vacant estate, administered for the 
benefit of creditors, and could legally appoint administrators, curators or 
syndics to administer and dispose of the property of such estate, for the 
benefit of all interested therein. 

In a petitory action, persons (as heirs) claiming the estate, are bound to 
make good their title against the legal possessor; and in opposition, the 
latter has a right te set up and prove by every legal means, any title 
which may defeat the claim of the plaintiffs. 

The first purchaser cannot repudiate the title by which he has sold to his 
vendee; and the averment in a petition, by him, that the proceedings 
were null under which the title was first acquired, cannot avail third 
persons who were not parties to them. 

The sheriff’s deed and return upon the execution and judgment, furnish 
prima facie evidence of a valid alienation; and he who attacks it, must 
show that the forms of law were not complied with. 

Mortgagees are not prohibited from bidding for and purchasing the 
mortgaged premises, when sold under execution. 


Syndics may consent to the terms of sale of mortgaged property, that it be 
sold on a credit, and without appraisement; and such consent is binding 
on thé heirs who afterwards claim the property, unless they show they 
were injured by it. 

Where sales of property under execution, are regular, the rights of 
purchasers will be maintained, although the judgment is afterwards | 
reversed for want of jurisdiction in the court by which it was rendered. 
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This is an action of revendication. The two minor 
children and heirs at law of the late John Poultney, by their 
mother and natural tutrix, instituted this suit on the 3d of 

December, 1832, to recover a large lot of ground situated in 
the now city of Lafayette, and which made part of the 
property of their deceased father at his death, and now in 
the possession of the defendant, William Cecil. The ground 
_in controversy forms part of a plantation purchased by 
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John Poultney, by public act, dated the 27th of May, 1818, 


from Madame Rousseau. This title is not disputed. i, 

The defendant pleaded the general issue; and that the 
plaintiffs never legally accepted their father’s succession, and 
are not the owners of the property claimed by them. He 
avers he purchased it from Charles Harrod and Francis B. 
Ogden, by public act, dated the 30th June, 1824, who are 
bound to warrant his title and possession ; he therefore calls 
them in warranty, and in case of eviction, prays judgment 
for damages over against them. 

C. Harrod, in answer to the call in warranty, admits that 
he and his co-warrantor sold the property in question to the 
defendant, but denies the claim of the latter to damages, in 
case of eviction. He avers that by the original act by which 
Poultney acquired the property now claimed by his heirs, 
the firm of Harrod & Ogden, of which he is surviving 
partner, became endorsers of, the notes given for the different 
instalments, amounting to eighty thousand dollars, and on 
condition that if they had to pay any of them, they should 
be subrogated to all the rights of the vendor; that Poultney 
failed to pay any of the instalments; that said firm paid the 
first instalment, and he has paid the remainder, and is now 
subrogated to all the rights of the vendor: he prays that if 
the proceeding be annulled under which he claims, that the 
sale be rescinded for the non-payment of the purchase muney. 

A curator ad hoc was appointed to represent: Francis B. 
Ogden, called in as co-warrantor with C. Harrod, and who 
was shown to reside out of the state. His interest. and 
defence is the same as that of his co-warrantor. Upon these 
pleadings the parties went to trial. 5 
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The facts of the case, as shown by the evidence, are as 
follow: John Poultney purchased the plantation of Madame 
Rousseau, for one hundred thousand dollars, of which twenty 
thousand dollars were paid in cash, the balance in five equal 
instalments, payable in one, two, three, four and five years, 
for which notes-were given to the order, and endorsed by 
Harrod & Ogden. On the 26th of April, 1819, Poultney 
finding himself in embarrassed circumstances, applied to 
the District Court for a stay of proceedings and call of his 
creditors, to deliberate on his affairs, with a view to granting 
him a respite. A meeting was accordingly ordered, by 
which a respite of one, two and three years was accorded for 
the payment of his debts contracted up to that time. 
Harrod & Ogen appeared at the meeting and voted for the 
respite for an ordinary debt of two thousand dollars, and- 
on the first instalment of sixteen thousand dollars, for which 
they had endorsed the note and taken it up. The schedule 
of Poultney presents assets to the amount of two hundred and 
thirty-seven thousand nine hundred and twenty-one dollars, 
and debts owing, to the amount of two hundred -and seven 
thousand two hundred and ninety-five dollars. In presenting 
this statement to his creditors, he says that there are abun- 
dant means to pay his debts with good management, and | 
some indulgence. 

On the 23d of October, 1819, Poultney died, leaving a 
widow and two minor children; and on the 25th, two days 
after, the seals were affixed on his effects. On the 11th 
December, 1819, an inventory of the effects of the succession 
was made, at the instance and on the petition of the widow, 
assisted by A. L. Duncan and J. R. Grymes, Esqs., her 
counsellors and attorneys at law; and on the 26th of 
January, 1820, the widow made a formal renunciation of the 
community, before a notary, by authentic act. 

On the 11th February, 18620, Lloyd & Harrison and other 
creditors of Poultney, filed a petition in the District Court, 
alleging his death, their belief of the insolvency of his estate, 
that his widow had renounced the community, and that 
there was no person legally authorised to administer it; they 
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prayed fora meeting of creditors to take into consideration Easrsnx Disr. 
the affairs of the succession, for the purpose of naming Seats Se 
syndics to administer the same. A meeting was accordingly — 
_ ordered; and held on the 13th of March, George Lloyd, vs. 

Henry Foster and P. V. Ogden were appointed syndics. “** ™™ 
. The proceedings of the creditors were brought into court on 

the 22d of March.- On the 4th of April, on the petition of 

Lloyd, Foster and Ogden, they were authorised by an order 

of court to take. possession of the property and sell it 

according to law. On the 24th of April the syndics 

presented another petition, stating that Poultney died 

possessed of certain real estate, among which was that now in 

dispute, including the plantation purchased from Madame 

Rousseau, and that it was subject to a mortgage for eighty 

thousand dollars, sixteen thousand dollars of which had been 

due since the month of May, 1819; they pray that they 

may be authorised to sell the same for the purpose of paying 

the mortgages on such terms and conditions as the court 

may direct. On filing this petition the court ordered that 

the creditors and-all others interested, show cause on the 6th 

of May, why the real property belonging to the succession, 

should not be sold according to the petition. 

No further action appears to have taken place on this 

rule. It does not appear that the widow or minor children 

of Poultney in any way interfered or were made parties to 

these proceedings. But two powers of attorney are in 

evidence; one dated in 1821, and the other in 1823, in 

which the widow Poultney in her own behalf, and as tutrix of 

her minor children, joins with the syndics of Poultney’s 

estate, and they appoint attorneys in fact, with full power 

“io ask, demand and receive in their name, all inheritances, 

legacies, shares or claims which may in any way devolve or 

come to either of them, or to the succession of the late 

John Poultney, &c.” 

On the 9th May, 1820, Charles Harrod, George M. Ogden 

and Peter V. Ogden, presented their petition to the District 

Court, stating the purchase of the plantation from Madame 

Rousseau by Poultney ; that the property had been specially 
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been endorsed by them, and that by the act of sale, it was 
stipulated that, in case they, the endorsers should be obliged 
to pay said notes, they should be subrogated to the mortgage, 
and to all the rights of the seller. That the first of the notes 
had been protested and paid by them, and the second would 
become due in a few days, when they would be called upon -- 
to pay it. They pray for an order of seizure and sale of the 
property, for so much of cash as will pay the amount of the 
two first instalments of sixteen thousand dollars each, the 
necessary costs and expenses; and that the other payments 
may be made to coincide with the periods at which the other 
three notes shall respectively fall due. That George Lloyd, 
Peter V. Ogden’ and Henry Foster, be cited to answer the 
petition. The following order is given and signed by the 
judge: “It is ordered that the mortgaged property in the 
petition mentioned, or so much thereof as may be sufficient to 
satisfy the petitioners’ demand, be seized and sold according 
tolaw. May 8, 1820.” On the following day an order of 
seizure issued, directed to the sheriff, commanding him to 
sell the mortgaged property, or so much thereof as will pay 
and satisfy the plaintiffs’ demand of thirty-two thousand 
dollars, interest and costs. On the 3lst May, 1820, a 
document is filed, dated 29th May, 1820, signed by Harrod & 
Ogden, by G. M. Ogden and by the syndics, consenting that 
the property seized and advertised should be sold, subject 
to three notes secured by mortgage, and payable at the 
following dates, viz: one note payable 30th May, 1821, for 
sixteen thousand dollars; one note payable 30th May, 1822, 
for sixteen thousand dollars; one note payable 30th May, 
1823, for sixteen thousand dollars; amounting together to 
forty-eight thousand dollars, the balance of the purchase 


-money payable in cash, without appraisement. On the 


same day the judge orders a sale to be made in conformity 
with the agreement. On the order of seizure, the sheriff 
returns that he served writ, copy of petition and notice to 
pay in three days on Mr. Lloyd, one of the defendants. 
May 10, 1820. That on the 13th June, 1820, he sold the 
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property to George M. Ogden, payable pursuant to an order Eastsnx Drsv. 
of court, for forty-eight thousand dollars, one-third on 30th i 
May, 1821, one-third on $0th May, 1822,-and one-third on —— 
30th May, 1823, being the amount due to widow Rousseau, 
and twenty-one thousand dollars in cash. This return is not 
made until 18th June, 1823. The citation to Lloyd, Ogden 
and Foster, is to appear and answer in ten days after service, 
which is made on Lloyd only, on 9th May. On the 10th 
March, 1823, judgment by default is entered on a motion of 
counsel for plaintiffs. On the 29th March, 1823, judgment 
by default is confirmed on first. note of sixteen thousand 
dollars. The sheriff, in the deed of sale, conveys the interest 
of Juhn Poultney, junior, without any reference to that of 
the heirs. 

On the 16th January, 1824, Charles Harrod and the heirs 
and representatives of George M. Ogden, filed a petition in 
the Court of Probates, praying for an order of seizure and 
sale of the property purchased by Poultney from Madame 
Rousseau, to pay the amount of three of the notes given as 
part of the purchase money thereof, and which they, as 
endorsers, had been compelled to take up. They state the 
death of Poultney, leaving his widow and two children, 
Matilda and Emily, both minors; that the widow had 
renounced, that she was the natural tutrix of the minors. 
They pray that she be cited as tutrix of the minors, to 
answer, and in that capacity be decreed to pay the sum of 
forty-eight thousand dollars, and that in the meantime the 
mortgaged premises be seized and sold. Francis B. Ogden, 
one of the plaintiffs,.swears to the truth of the allegations of 
the petition, and that the heirs of John Poultney, named in 
the petition, are justly indebted in the sum of forty-eight 
thousand dollars. One of the notes referred to in the petition 
is that for the first instalment, and the same on which the 
order of seizure and sale had issued in the District Court. 
On the 17th January, the following order is made and 
signed by the judge: “Let the defendant be cited to answer 
the within petition, and in the meantime let the mortgaged 
premises be seized and sold by the sheriff according to law.” 
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appear and answer to the petition in ten days after service. 
On the citation the sheriff makes the following return: 
“Served copy of petition and citation and also of the within 
order on the widow Poultney, by leaving the same with 
John R. Grymes, her attorney. January 26, 1824.” On the 
22d January, an order of seizure and sale issued, directed to 
the sheriff, commanding him to seize and sell the property 
described in the petition. The sheriff returns, that he had 
seized the property, and that on the 23d day of February, 1824, 
sold sundry lots for seven thousand nine hundred and sixty 
dollars to different individuals who had hecome the purchasers 
of them on the 25th and 26th of June, 1822; having exposed 
the remainder of the plantation according to law, Charles _ 
Harrod and F. B. Ogden became’ the purchasers thereof, for 
the price of twenty-seven thousand dollars. On the 27th 
February, 1824, a judgment by default is entered on motion 
of attorney of plaintiffs. The notes sued on were not filed 
with the petition, nor were they produced in court until 5th 
March, when a motion was made to compel the recorder of 
mortgages to produce two of them. On the 15th March, 
final judgment for forty-eight thousand dollars, with interest, 
was rendered against Mrs. Poultney, as tutrix of her minor 
children, Matilda and Emily. 

- On the 13th May, 1824, Francis B. Ogden and Charles 
Harrod presented a petition to the District Court, stating the 
proceedings in the suit of Harrod & Ogden vs. the syndics 
of Poultney, in that court, and the sale of the plantation, 
under order of seizure and sale, to George M. Ogden. They 
allege that said sale was a mere nullity, having been granted 
by a court having no jurisdiction, and that George M. Ogden 
acquired no title thereby, and that the mortgage granted by 
him was merely void. They state their purchase at sale 
under order of Court of Probates, and pray that G. W. Morgan, 
sheriff, be cited to show cause why he should not raise said 
mortgage. The sheriff, in his answer, admits the allegation 
in the petition, the judge ordered that the mortgage be 
raised, the sale having been made without any legal authority. 
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The foregoing statement embraces all the proceedings, as Eastsus Dist, 


shown by the evidence, in relation to the administration and 
disposition of Poultney’s succession. The defendant, Wm. 
Cecil, purchased a large square in the Rousseau plantation, 
which had been laid off into lots, from Charles Harrod and 
Francis B. Ogden, by public act, passed before Carlile 
Pollock, notary public, dated the 30th of June, 1824. This 
lot or square, forms the subject of contestation, in this suit. 
Cecil died before judgment, and the suit was continued 
against C. Harrod, his executor. 

On the 26th November, 1832, previous to filing this suit, 
the widow Poultney applied, and was confirmed in the office 
of tutrix to her minor children, and took the oath. On the 
21st of January, after the institution of this suit, she presented 
a petition, stating, she believed it would be for the interest of 
the minors, to accept the succession of their deceased father, 
with the benefit of inventory, and prayed for a family 
meeting to deliberate thereon. On the 15th of March, a 
family meeting was held, who declared that it would be for 
the benefit. of the minors, to: accept with the benefit of 
inventory, and the proceedings were homologated. On the 
3d of April, 1833, an inventory of Poultney’s estate was 
taken, comprising the property now in dispute. 

One of the minors having died since the institution of the 
suit, her succession was accepted by her surviving sister, and 
by her mother. The sister consequently claims seven- 
eighths and the mother one-eighth of the property in contest. 

The cause was submitted to a jury, on an elaborate charge 
to them, by the district judge presiding. The jury returned 
a verdict for the defendant. A motion was made to obtain 
a new trial, which was overruled, and judgment rendered in 
conformity to the verdict. The plaintiffs appealed. 


Grymes and J. Slidell, for the Plaintiffs, made the following 
points: 

1. The defendants claim under a title derived from the 
ancestor of the plaintiffs. ‘They consequently cannot contest 
its validity, nor set up an outstanding title with which they 
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them to show, that the title of the ancestor has been legally . — 


divested. Verret’s Heirs vs. Candolle 4, Martin, N. S., 402. 
Trahan vs. M‘Manus, 2 Louisiana Reports, 209. Bedford’s 
Heirs vs. Urquhart, ante, 241. 

2. The acceptance of the inheritance by the heirs has a 
retroactive effect; they are considered as having taken 


‘possession of the estate at the time of their father’s decease. 


Old Civil Code, page 160, article 72,73. Their right to the 
property could only have been divested by lawful acts done 
with the administrator or curator of the vacant estate. Old 
Civil Code, page 164, article 95. 

3. The District Court was without jurisdiction of any claims 
for debt against the estate of deceased persons. The 
Court of Probates had exclusive jurisdiction of such claims. 
Vignaud vs. Tournacourt’s Curator, 12 Martin, 229. Coz vs. 
Martin’s Heirs, 12 Ibid., 361. Old Civil Code, page 178, 
article 137. Waters vs. Wilson, 3 Martin, N. S., 137. 
Debuys vs. Yerby, 1 Ibid., N. S., 380. Baillio vs. Wilson, 
3 Ibid., N. S., 72. Wilson vs. Baillio, 3 Ibid., N. S., 74. 
Lafon’s Executors vs. Phillips, 2 Ibid., N. S., 230. De Ende 
vs. Moore, 2 Ibid., N. S., 337. M‘Donough vs. Johnson’s 
Executors, 2 Ibid., N. S. 287. Miles vs. Ford, 2 Ibid., 
N. S., 439. Flood vs. Shaumburg, 3 Ibid., N. S., 625. 

4. No forced surrender could be had of the estate of a 
deceased person on the suggestion of its insolvency. It 
could only be administered by the Court of Probates after the 
act of 1820. Dupuy vs. Griffin, 1 Martin, N. S., 198. 
Jenkins vs. Tyler, 3 Ibid., N. S., 182. 

5. Even if the District Court could have exercised juris- 
diction and a forced surrender could have been had at the 
instance of creditors, the proceedings are null and void as 
against the heirs of Poultney, because they were not cited 
nor in any manner made parties thereto. Where there is 
no citation, the nullity is absolute. Weimprender’s Syndics vs. 
Weimprender, 11 Martin, 17. Guirot vs. His Creditors, 12 Ibid., 
654. Bernard vs. Vignaud, 1 Ibid., N. S., 1. Cochrane vs. 
Smith, 2 Ibid., N. S., 553. M‘Micken vs. Smith, 5 Ibid., 
NM. S., 427. Love vs. Dickson, 7 Ibid, N. S., 161. 
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Marchand vs. Gracie, 2 Louisiana Reports, 148. Curia 
Philippica, page 66. Febrero, vol. 6, 50, 57, article 145, 
page 483. 

6. No order of seizure and sale could issue until the act 
importing confession of judgment had been declared execu- 
tory against the heirs. Old Civil Code, page 200, article 229. 
Ibid., 490 article 7. 

7. The order of seizure and sale issued irregularly, because 
the plaintiffs had no right to demand a sale for an amount 
greater than that of the note actually paid by them or of 
which they were in possession. 

8. Peter V. Ogden was both plaintiff and defendant in the 
suit ; where a party sues himself there can be no contestatio 
litis. 

9. The petition prayed for a citation to the syndics in the 
‘ordinary form, and asked judgment; this was an abandon- 
ment of the via executiva, and the order of seizure was 
improperly issued. Gurlie vs. Coquet, 3 Martin, N. S., 500. 
Weimprender vs Fleming, 8 Ibid., N. S., 96. 

10. The property was not advertised accerding to law 
The order of the judge, fixing the terms of sale, bears date the 
3ist May, and the sale was made by the sheriff on the 13th 
June. Thirty days’ advertisement is prescribed by law; no 
appraisement was made; the consent of the syndics cannot 
cure the defect of a formality prescribed by law for the benefit 
of all debtors, even of full age. Old Civil Code, page 490, 
article 3. 

11. If the appointment of syndics was regular, the property 
should have been sold by them under the provisions of the 
insolvent laws. Act of 1817, page 140, section 30.  Ibid., 
page 142, section 37. An order of seizure and sale could not 
issue. Chiapella vs. Lanuse’s Syndics, 10 Martin, 448. 

12. By the terms of the respite granted by the creditors of 
Poultney and homologated by the court, and to which 
Harrod and Ogdens had given their express assent, no portion 
of the debt due on the purchase from Mad. Rousseau. was 
exigible at the period when the order of seizure was obtained. 
Madame Rousseau although a mortgage creditor would have 
been bound by it. Old Civil Code, page 440, article 6. 
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bound by their own act granting a respite on the very note 
on which their order of seizure and sale was obtained. 

13. George M. Ogden as seizing creditor could not 
purchase the property sold for the payment of his debt. 
6 Febrero, page 494, Nos. 344, 345. Curia Philippica, 
page 161, No. 24. Ibid., page 163 No. 23. 

14. The bill of sale of the sheriff under the proceedings in 
the District Court only conveys the interest of J. Poultney, 
junior, not that: of his heirs. But even if a good title had 
been vested in G. M. Ogden, the defendant not claiming 


under him cannot avail himself of it. Bedford's heirs vs. 
Urquhart, ante, 241. 


15. G. M. Ogden never complied with the terms of adjudi- 
cation. His heirs and representatives joined in a suit in the 
Court of Probates, in which the property said to have been 
purchased by him was seized and sold four years after as the 
property of the heirs of Poultney. Charles Harrod and 
Francis B. Ogden were both parties to this suit; the 
defendants claiming under them are bound by their acts 
and declarations. 

16. The defendants claiming under Harrod and Ogden 
are precluded by their proceedings in the District Court 
against G. W. Morgan, in which the sale is treated as a 
nullity, and a judgment rendered in conformity with their 
allegations. 

17. The creditors of Poultney were not debarred from 
proceeding against his succession before the Court of Probates, 
by the inaction of the tutrix. They could have called upon 
the minors to accept the succession or renounce, and in the 
event of renunciation have caused an administrator to be 
appointed by the proper tribunal. Curia Philippica page 56, 
No 11, article 167; 6 Febrero, page 65. Or if syndice were 
to have been appointed, it should have been by the Probate 
Court. 

18. The proceedings in the Probate Court are null and 
void, because the act of mortgage had not been declared 
executory against the heirs, and because they were not cited; 
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see authorities quoted in fifth and sixth points, and further, Eastemw Disr. 
for the reasons mentioned in the seventh and eighth points. Fa, Se 
19. The return of the sheriff of service of citation on John a 
R. Grymes, as attorney, is not even prima facie evidence of me. 
his authority. L’Eglise vs. His Creditors, 4 Martin, N. S., 238. parece: 
Skillman vs. Jones, 3 Ibid., N. S., 686. Smith vs. Winbush, 
$ Louisiana Reports, 442. Holliday vs. M‘Cullough, 3 Martin, 
NM. S., 177. But if the return of the sheriff were prima 
facie evidence of the authority, it may be disproved by the 
affidavit of the party. Dangerfield’s Executors vs. Thurston’s, — 
8 Martin, N’ S., 235. 
20. If the return of the sheriff be good evidence of 
authority of attorney and the citation sufficient, still the 
sale is a nullity, because the service was made on the 26th 
January, and the sale took place on the 23d February, not 
leaving time for the thirty days’ advertisement required by 
law. 
21. A forced alienation, if all forms of law be not complied 
with, conveys no title to the purchaser. Dufour vs. Camfranc, 
11 Martin, 607.  Johnston’s Executors vs. Wall, 1 Ibid., 
NM. S., 545. Mayfield vs. Cormier, 8 Ibid., N. S., 247. 
- Delogny vs. Smith, 3 Louisiana Reports, 418. Thompson vs. 
Rodgers, 4 Ibid.,10. Grant and Olden vs. Walden, 6 Ibid., 623. 
22. The rights of the minors cannot be prejudiced by the 
neglect or omissions of their tutrix. Any deviation from the 
forms prescribed by law for the alienation of the property of 
minors, is fatal and the sale a nullity. Chesnaws Heirs vs. 
Sadler, 10 Martin, 726. Gayoso de Lemos vs. Garcia, 1 Ibid., 
NM. S., 324. Elliot vs. Labarre, 2 Louisiana Reports, 328. 
Donaldson vs. Dorsey’s Syndics, 5 Martin, N. S., 6565. 
Fletcher’s Heirs vs. Cavalier, 4 Louisiana Reports, 270. 
Delahousaye vs Dumartrait, 4 Ibid., 370. 
23. The court erred in refusing to charge the jury as 
required by the plaintiffs, on the several points stated in the 
written charge. 


Preston, for the defendant. 


On the 27th day of May, 1818, John Poultney purchased 
a plantation above the city of New-Orleans, from Mrs. 
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acknowledged the receipt of twenty thousand dollars, and 
Poultney gave his notes, with Messrs. Harrod & Ogden, as ~ 
endorsers, at one, two, three, four and five years, for sixteen 
thousand dollars each, for the balance of the price stipulated. 

On the 26th of April, 1819, when the first instalment was 
becoming due, John Poultney petitioned the District Court 
for a respite. He was in debt at that time, according to his 
schedule, (verified by his oath) in the sum of two hundred 
and seven thousand three hundred and fifty dollars ninety- 
one cents, due by him personally; and in liabilities to the © 
amount of about fifty thousand dollars more. 


To pay which, he exhibited property and debts due to him; * ’ 


which property, at his own estimation, and calculating all 
the debts, good, doubtful and bad, amounted to two hundred 
and thirty-seven thousand nine hundred and twenty-one 
dollars twelve cents. A respite of one, two and three years 
was accorded to him by his creditors, which was homologated 
by the judgment of the District Court, on the 28th of June, 
1819; but this load of debt soon crushed him, and he died 
on the 23d of October, 1819. His succession was opened in 
the Court of Probates of the city of New-Orleans, by his 
widow. 

An inventory of his succession was made by authority of 
the court, and his widow, knowing that his property would 
not pay his debts, renounced the community of acquests, on 
the 25th of January, 1820. She did not even apply for the 
administration of the succession, which she might have 
claimed, being the natural tutrix of her children. 

So great were the debts, so insolvent was the succession, 
that she abandoned it, reserving her dotal rights as a creditor, 
making a claim against his estate, which Poultney had not 
mentioned, and thus showing, what is nearly always the 
case, that the estate was more desperate than represented by 
the insolvent himself. 

Had she not have intentionally abondoned it, as tutrix of 
her minor children, she would have called a family meeting, 
in pursuance of articles 62 and 63, page 70 of the Civil Code, 
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and with their advice and the authority of the judge, have Eastsay Disr. 
accepted it for-her children, with the benefit of an inventory. + 

But would any family meeting of the relations and friends “cr 
of Mrs. Poultney and her children, have advised her to take 
the administration for her children, even with the benefit of 
inventory of such a succession 4 

It would have occurred to any family meeting, that the 
plantation and other real property were mortgaged for more 
than what they could be sold for. The balance of the effects 
of the succession were mercantile claims, stattered to the 
four winds of the heavens, and of the whole, by any reason- 
able calculation, not one hundred thousand dollars could 
have been realized. 

At least two hundred and fifty thousand dollars was to 
have been paid, debts certain, liquidated and acknowledged 
by Poultney himself, to be pressed with all the unceasing 
assiduity of grasping, suffering creditors, whose debts were 
in imminent danger of being lost. 

Deliberating on such a case, every relation; ¢ every friend of 
the mother and children, would unhesitatingly have said, 
renounce this desperate succession on behalf of your children 
as well as yourself; the most skilful management, so far 
from saving any thing for them, would not enable you 
to pay the creditors fifty cents in the dollar. You are not 
obliged even on behalf of your children, to administer for 
your husband’s creditors. 

You are a woman, not even noviciated in business. This 
insolvent, entangled, desperate succession, would involve 
you in a labyrinth which men of business could scarcely 
unravel: there are one hundred creditors, not only distressed 
for the want of their money, but alarmed lest they should 
lose it ; each one will harass you continually ; besides those, 
the whole tribe of marshals, sheriffs, dunners and constables, 
will infest your domicil from morning till night. You will 
not be able to sleep at night, for the new troubles each 
day will bring forth: this load of debt and trouble brought 
your late husband to his grave, and you will quickly 
follow him, if you assume so weighty a responsibility: yet, 


conte ae 
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for your children, it would be a sacred duty to undertake 
the task; but that is entirely -hopeless: it is absolutely ~ 
certain that you cannot save a dollar for your children. : 

Besides, there is a great reponsibility : every thing must be 
accounted for according to law, each one must be paid, 
wholly or in part, proportionately as the law directs. And 
yet the lawyers and judges differ as to the law, and even as 
to the court in which the business is to be done; and, 
of course, much more as to the manner of doing it. This 
responsibility will greatly endanger the patrimony you and 
your children may have, separate from your deceased hus- 
band’s and their father’s misfortunes. You are connected 
with a wealthy family ; yourself and children have expecta- 
tions; mingle not these with those which cannot produce 
gain, and may entail ruin. 

Such considerations induced Messrs. Duncan and Grymes, 
her friends and counsellors, to advise her to, and aid her 
in renouncing for herself, which she could do without much 
form, and from the fact that a family meeting’ was not 
assembled. As to the children, we are bound to believe that 
it was so manifestly her duty to abandon the inheritance, in 
her own view, and that of all her friends, that it was 
unnecessary even to go through the formality, and ineur the 
expense of calling a family meeting, and making formal 
renunciation for her children. All, by common consent, 
abandoned the insolvent succession. 

But the law at the time, prescribed the acceptance in 
form as a mode of acquiring property, and without it, the 
property, did not belong to the heir; indeed he is not heir. 
Cresse vs. Marigny, 4 Martin, 57. Febrero Juicios, page 100, 
Nos. 109, 110, 111. The law required the acceptance in 
form, by notarial act or judicial proceedings, as a condition 
on which the property should belong to the heir. The object 
was, in case he accepted, purely that his obligation to 
pay all the debts should appear. of record; and in case 
he accepted with benefit of inventory, (in which form alone 
a minor could accept) that he might appear what he really 
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was, only the administrator of the property, until all the debts nani 9g 3 


were paid. The heirs in this case, did not thus become , 
the administrators of this. property, because it was manifest ge 
to their tutrix and all friends, that they could have no v8. 
interest in it. They did not, therefore, accept with the aa 
benefit of inventory, merely to administer for creditors whom 

it would be impossible to pay. 

Thus, Poultney had died insolvent, his widow had 
renounced his succession, and had not accepted: it for her 
children. Under article 62 page 170 of the old Code, shecould 
not be compelled to accept it for them, for in the words 
of that code, “no body can be compelled to accept a 
succession in whatever manner it may have fallen to him, 
whether by testament or operation of law.” Old Code, 
page 161, article 71. 

“But, until the acceptance or renunciation, the inheritance 
is considered a fictitious being, representing in every respect, 
the deceased, who was owner of the estate.” Page 164, 
article 74. 

The estate of Poultney being thus abandoned by his 
widow and heirs, who were interested in it? The creditors . 
alone. For example, the widow Rotisseau owned eighty 
thousand dollars in the plantation. It is true, the heirs 
of Poultney purported to have an interest of twenty thousand - 
dollars, or one-fifth part. But this, probably, was raised 
by transferring notes which belonged to his mercantile busi- 
ness, and which were necessary to settle that, or by giving 
out accommodation notes; otherwise he would not have 
been so entirely insolvent. Even if he had actually paid 
cash, which he was worth, independent of his business, it 
was paid, coupled with an obligation to pay sixteen thousand 
dollars per annum, for five years, in order to own the land. 

This he could not do. The plantation could only be sold 
on terms, after the greatest publicity, for sixty-nine thousand 
dollars; and that to the creditors themselves who held 
Poultney’s paper, and had no other means of getting paid, 
None of the wealthy friends of these minors came forward to 


offer as much, and it crushed the creditors who gave that 
43 
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this then immense contract, were swept by it from the list of 
merchants and moneyed men ; Poultney, Torry, the Ogdens, 
Harrod and others, all failed. 

We had then no coffee-house speculators in lots; we had 
but the Bank of Orleans, the capital of which would but 
little more than have paid Poultney’s debts, and the Louisiana. 
and Planters’ Bank, which were insolvent. 

Men dealt in but a few hundreds at that period, and for a 
small revenue; dealers in thousands were scarcely known ; 
extended commerce, increased population and wealth, and 
the multiplication of banks, have run property up one 
thousand per cent. since that period. Thus the property 
of Madame Livaudais was run up in two years, from one 
hundred thousand dollars, which she asked for it, to nearly 
one million of dollars. 

The creditors, therefore, were interested in this fictitious 
being, representing in every respect, John Poultney, their 
debtor. Old Code, 162, article 74. They were now to 
decide what course was to be pursued. 

The estate of Poultney was, in the very words of the 
old Code, a vacant estate, which is thus defined, article 118, 
page 172: “ An estate is said to be vacant, when no person 
claims its possession, either as heir or under any other title ;” 
and the Probate Court might have appointed a curator 
to administer it. But no curator was appointed, no creditor 
would apply for, or could be compelled to take the cura- 
torship, on account of the immense security which would 
have been required, amounting to at least two hundred 
and seven thousand dollars, besides a tacit mortgage 
on all the curator’s property. Old Code, page 176, 
articles 134, 135. 

The case did not exist for the application of the article 33, 
page 84, of the old Code, because the heirs, who had a right 
to succeed, had not renounced the succession. And even 
if the article applied, no curator could be appointed, because 
none would apply, being obliged to give security like other 
curators. 
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For the same reason, the beneficiary heirs did not apply to Easreux Disz. 


the Probate Court, for the administration of the estate, and 
it is clear they could not be compelled to do so, for the same 
security would have been required of them. Old Code, 
page 168, article 107. 

They could not have given it, and the estate being 
entirely insolvent, they had no motive, not even that of 
commissions for administration, which were prohibited by 
law, (old Code, page 170, article 116) besides the incum- 
brance of a tacit mortgage on their property. 

In these modes, jurisdiction of Poultney’s estate might 
have been given to the Probate Court; they were not 
resorted to, and no power could have compelled a resort 
to them. 7 

Were the creditors, therefore, remediless? Surely not ; for 
if there had been no provision of law, pointing out the course 
they were to pursue, the District Court, being one. of general 
jurisdiction, obliged to afford redress in all cases, would have 
been obliged to take cognizance of this case, under article 21, 
page 6, of the old Code, which provides, that in “civil 
matters, where there is no express law, the judge is bound to 
proceed, and decide according to equity.” 

To this clause of our Civil Code, I have ever thought our 
courts have attached too little importance. It is the founda- 
tion of all equity in Louisiana, and from necessity equitable 
power must exist here, as well as in all other countries. 
The provisions of our very summary Code, can extend to but 
few of the innumerable and infinitely varied controversies of 
men. Insuch cases, the judiciary are, and should so consider 
themselves, the great dispensators of the public justice of the 
state, and should. not deny relief because a provision of law 
cannot be found, affording it in the very case; but for want 
of the provision should appeal to their consciences for the 
injunctions of equity. - 

The utmost that can be said, is that Poultney’s succession 
presented a case for which the old Civil Code did not 
provide. It was abandoned by his widow in community. 
The heirs had not accepted purely, nor with the benefit of 
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was absolutely abandoned and belonged to the creditors, 
Old Code, page 468, article 67. “The property of the debtor 
is the common pledge of his creditors.” They applied to the . 
District Court for relief, for an administration by which it 
might be appropriated to their claims. That court could not 
equitably resist their application, and what better course 
could possibly be pursued in the absence of all law, than to . 
order all those interested in the property to meet together, 
and under the control of the court, to appoint administrators 
to administer it, for the benefit of all concerned. 

The judge of the District Court, on the petition of creditors, 
presented by the ablest and most experienced counsel at the 
bar, and who advised disinterestedly, because the interest of 
the creditors and minor heirs of Poultney did not conflict at 
all, as it was mere matter of administration, ordered this 
course. In doing so, we contend that he had no occasion to 
resort to his general equitable powers, but that being the 
only court competent to afford relief in the case, he followed ~ 
the express provisions of law made for the very case, 
The District was the only court that could order a consurso 
of the creditors of the succession; no such power belonged 
to the (at that period) extremely limited jurisdiction of the 


_ Probate Court, and a concurso of creditors was the only proper 


remedy for the case, and was expressly provided for by the 
laws in force at that time. 

** El segundo género de concurso es el que se causa y promueve 
por los mismos acreedores, sin que los convoque, ni & el concurra el 
comun deudor, sino antes bien con total independencia suya, v. g. 
cuando por haber muerto presentan sus créditos en el juicio de su 
testamentario, y cada uno solicita la prelacion del suyo en el pago.” 

The second kind of concurso is that which is caused and 
provoked by the creditors themselves, without the common 
debtor calling them together, or even being present at the 
meeting, but rather entirely independently of him, for 
example, when the debtor having died, his creditors present 
themselves in the court, having jurisdiction of his succession, 
and demand their privileges in the payment of their debts. 
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<¢ Este se llama concurso necesario y con propiedad pleyto y Easrsex Dist. 


ocurencia de acreedores.” And the author, in distinguising it 
from the voluntary concurso, inform us. “ que cuando se forma 
por muerte, y se ignora que acreedores tiene, se debe nombrar de 
oficio (defensor) y lamarlos por edictos, y ast se practica.” 
Febrero, part. 2. lib 3, chap. 3, sec. 3 No. 39, 40. 

This is called the forced concurso, and with propriety the 
suit or assembly of creditors; and when it is formed in 
consequence of the death of the debtor, and it cannot be 
known what creditors there are, the court should name a 
defensor, and call the creditors by advertisement, which is 
the practice. 

The practice thus prescribed, is precisely that which was 
pursued in Poultney’s succession. 

The succession of Poultney not having been accepted by 
his heirs, was abandoned, and by the Spanish and Roman 
Code, and laws of Louisiana, was subject to administration 
under authority of justice, by others than the heirs. 

By the laws of Spain, which were in force when Poultney’s 8 
succession was opened, his heirs were obliged to demand of 
the judge, the delivery of its possession and property. 6 
Partidas, title 44, laws 1, 2.‘ Whether they claim it by will 
or relationship, such delivery (says the law) is very advan- 
tageous to the heir, for when it is legally made he immediately 
acquires the property of the estate.” 

“A minor under seven years of age, cannot of his own 
authority take and acquire the succession, but they who have 
him under their guardianship, may enter upon it in his name, 
if they think it is to his advantage to doso.” 6 Partidas, 
title 6, law 13. 

‘‘A minor under fourteen years of age, cannot acquire an 
estate without the consent of his guardian, and if he has none, 
of the judge. If he be over fourteen years of age, he may 
of his own authority, enter upon and acquire the estate; but 


if after he has taken possession of it, he should discover that ~ 


it was not to his advantage to retain it, he may change his 
mind and abandon it.” Our old Code essentially accorded 
with these principles of the Roman and Spanish law. I 
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Eastern Dist. contend that the heirs of Poultney never acquired his succes. 
fis Sewell sion, since acts were necessary ° acquire it, which acts were 
PouLTSEY’s never performed. 
ve. By inaction it was abandoned, not renounced ; for if once 
cHCIL’S EX’R-  Jegally renounced, it could not afterwards be accepted by an 
heir of age, nor re-claimed even by a minor, except by proving 
that he had renounced it to his prejudice. 6° Partidas, title 6, . 
law 13. 

The succession never having been acquired by the heirs of 
Poultney, being abandoned, can there be a doubt that the 
creditors to whom it in reality belonged, had a right by 
judicial authority to take possession of it, have an admin- 
istrator appointed, and establish and satisfy, as far as possible, 
their claims, contradictorily with him ? 

If the minor who had accepted, should afterwards change 
his mind and abandon the property, the creditors would 
certainly have this right, because the judge was bound to 
authorise him to abandon in presence of the creditors of the 
estate, plainly implying that the administration then belonged 
to them, they alone being interested. 6 snaatees title 19, 
law 7. 

Now in principle, what difference is there between property 
abandoned by non-acceptance, and that which after accept- 
ance is abandoned. In either case the property is to be 
administered for the benefit of the creditors, to whom it 
essentially belongs. 

Property abandoned, because the heirs do not accept, is 
analagous to that which the debtor himself abandons, and 
one general mode is provided for the administration of 
property abandoned, by the 5 Partidas, title 15, law 2. 

The hereditas jacens of the Roman law cannot be better — 
defined, than by our definition of a vacant estate: “An 
inheritance of which no person claims the posesssion, either as , 
an heir or under any other title .” 

Now to the hereditati jacenti, the judge was bound to 
appoint a curator, which I will show, differs in nothing but 
the name from a syndic. Digest, book 3, title 5, law 13. 
Curator datur hereditati jacenti. 
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title 1, law 15. 

The principles and practice in case of abandoned property, 
or that to which an administrator is wanting, are fully treated 
by Salgado, an eminent commentator on Roman and Spanish 
law. He informs us, “that when estates by any accident, 
want an administrator, they fall under the protection of the 
competent judge, because he must take care of them and 
put them out of danger, lest they may be lost or dissipated, 
and for that purpose it is his duty to appoint to the estates 
themselves, a faithful keeper, administrator and tutor, so that 
he may administer them faithfully.” 

“It is always in the province of the judge, to appoint a 
curator to the estate of an absent person or to a vacant 
succession, lest it be dissipated or lost. He must do it ex-officio, 
no body demanding it, if the danger of wasting comes to his 
knowledge. 

“One thing, nevertheless, is to be considered, that the 
curator appointed to the property of the debtor, is sometimes 
called defensor, sometimes administrator ; no difference is 
made between them, because the doctors use indifferently 
these names. 

“In the kingdom of Spain, he is generally named adminis- 
trator, and not without reason, when the concourse of 
creditors mentioned, receive the administration of the property 
which is sequestered in their hands.” 

“Nevertheless, with respect to the appointment of the 
administrator for the property surrendered, it must be 
remarked what the judge must have always in mind, that 
the will and consent of the creditors must be followed, and if 
all or the majority of them have elected an administrator, he 
must approve and confirm him, because it is for their advan- 
tage and their utility that an administrator is elected and 
appointed to the property surrendered to them, and that it is 
principally for their interest that the property may be in 
safety, that it may be faithfully administered and meanwhile 
preserved to them, so that they may be all paid faithfully 
their credits.” 
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From these authorities and many others, in the same and 
other authors, I infer: 
1. That a vacant estate was to be provided with an 


administrator when no person applied to the Probate Court 


for the curatorship, on giving security. 

2. That the judge, in the appointment, was to be governed . 
by the will of the creditors, in concurso, for whose benefit the 
administrator was to be appointed. 

3. That the administrator was indifferently called curator, 
administrator, defensor and syndic, the name being nothing, 
his office under the judge every thing. Even under the old 
Code, the administrator was indifferently a curator, syndic or 
assigneee, his business being the management of the estate. 
Page 84, article 34. 

Now, in 1820, our Court of Probates had by express law, 
power to grant the admistration of estates to executors, to 
heirs with the benefit of inventory, and to curators who 
would apply for the administration on giving security; but 
the law cannot be found, which gave them power to order a 
meeting of creditors to appoint a syndic. That power was 
for the first time given to the Courts of Probate, by the act 
of 29th March, 1826, page 142. They had no power to 
administer an estate, which, like Poultney’s, was so much in 
debt that no person would accept the curatorship, until that 
power was expressly given by article 1178 of the new Civil 
Code, and yet the administration of such estates, by syndics 
appointed by the creditors, was a common and known 
practice, or it would not have been abolished by article 1166 
of the New Code. 

The Court of Probates, thus, in 1820, being a court of 
limited jurisdiction, without power to order a concourse of 
creditors, or to administer a succession, where no person 
would apply for the curatorship ; were the creditors of John 
Poultney without remedy, because his beneficiary heirs would 


_ not apply for the administration, and no person would accept 


the curatorship? They were not. The District Court, I 
will proceed to show, was a coutt of- unlimited jurisdiction, 
and had not only power to afford them relief, but the 
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exclusive jurisdiction in the case presented by Poultney’ - 


succession. 
That court was created by an act approved the 10th ?0CxTSsT's 
February, 1813. It was organised and the jurisdiction given ve. 
in these words: ‘There shall be a court in each parish, to a 
be held, except for the parishes composing the first dictrict, 
at such times as shall be hereafter provided for the trial of all 
civil cases which may arise in the said parish, without appeal, for 
any amount under the sum of three hundred dollars, exclusive 
of costs, to consist of one judge, learned in the law, for each 
district, who shall reside in the same.” 2. Martin’s Digest, 
page 188. 
It is further provided, that “the proceedings of the said 
District Court, in civil as well as criminal cases, shall be 
governed by the acts of the territorial legislature, regulating 
the proceedings of the late Superior Court of the Territory of 
Orleans, and that they shall have the same powers, when not 
inconsistent with this act, which were granted to the said 
Superior Court bythe said act.” 2 Martin’s Digest, page 193. 
The Superior Court was created by act of Congress, 
approved the 26th of March, 1804, which gave-to it, “original 
and appellate jurisdiction, in all cases of the value of one 
hundred dollars.” 1 Martin’s Digest, page 144. The act of 
the territorial legislature, regulating its practice, directed, 
‘that all suits in the Superior Court shall be commenced by 
petition, and shall conclude with a prayer for relief, adapted 
to the circumstances of the case.” The territorial legislature 
did not and could not take any thing from the powers of this 
court, which were given by act of Congress. 
On the contrary, by the act of the legislative council of 
the 2d of February, 1805, the said court was directed to hold 
its sessions “for the trial of all suits and causes in law and 
equity, of what nature soever.” cts of 1805 second session, 
pages 30 and 32. 
From these laws it results that the jurisdiction of the 
District Court was general and unlimited, extending to every 
case whatsoever. The daw enabled the suitor to petition 


before it, for any relief to which he believed himself entitled. 
44 
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Accordingly, the Superior Court, and after it the District — 
Court, from their organization, exercised undisputed juris. 
diction over successions, and in suits against the curators of 
minors, testamentary executors, and administrators of vacant 
successions. . The cases on record which have not been 
appealed or reported, are extremely numerous. I will 
mention some of those which have been reported. 

In the case of Magdelaine against the Mayor, 1 Martin, 
page 200, the plaintiff claimed the guardianship of her 
child, before the late Superior Court. Her demand was 
resisted, on the ground that the defendant had been appointed 
guardian by the civil commandant of Pointe Coupée, in 1804, 
The Superior Court declared in giving their opinion that “at _ 
that time it was very doubtful whether any other tribunal 
than the Superior Court, sitting at New-Orleans, was com- 
petent to appoint to the office which the Spanish laws, then 
in force, called a dative tutor.” 

In the same volume, 1 Martin, page 71, it appears that 
Mercier’s administratrix maintained a suit against Sarpy’s 
administratrix for debt, before the Superior Court. In 
volume 2, Martin, page 206, it is seen that Tonnelien 
sued Maurin’s executor, before the Superior Court, on an 
account for wages, without the jurisdiction being questioned. 
The like jurisdiction was exercised by the District Court, in 


the case of Cloutier vs. Lecompte, 3 Martin, 481. The 


defendant, as executor of Joseph Dupré, was sued before the 
District Court, for a succession and judgment rendered against 
him in the Supreme Court. 

In the case of A. L. Duncan against Cevallos’s executors, 
4 Martin, 571, suit was brought before the District Court 
to rescind the sale of a slave, and recover back the price. 

In the case of Le Carpentier vs. Delery’s executor, suit was 
maintained on a promissory note against an executor in the 
court of the parish and city of New-Orleans, whose juris- 
diction was concurrent with that of the District Court. 4 
Martin, page 454. 

In the case of Dennis vs. Cordeviolla, suit was brought by 
the attorney of the absent heirs, against the curator of the 
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estate, in the Parish Gourt, to compel him to do his duty as 
curator. 4 Martin, 654. 

In the case of Jones vs. Gale’s curatriz, the price of a slave 
was recovered in the District Court. 4 Martin, 635. 

In the case of Broutin et als. vs. Vasquat, a will was 
annulled in the District Court, and this court differing from 
the District Court, as to some points in the case, remanded it 
to the jurisdiction of the District Court for further proceedings. 
5 Martin, 169. 

In the case of Gardiner and others vs. Harbour and others, 
suit was brought by heirs against heirs in the District Court, 
to regulate the effects of a will. 5 Martin, 408. 

In the case of Maurin vs. Martinez, suit was maintained 
against the administratrix of her husband’s estate. 5 Mar- 
tin, 432. 

So in the case of Franklin vs. Kimball’s executor, suit was 
maintained on a promissory note. 5 Martin, 666. 

In the case of Cusson’s wife vs. Fulton’s executor, the suit 
was carried on in the District Court. 

In the same court suit was maintained by Marshall and 
wife against Marshall and wife, on a will, for the share of 
one of the legatees. 

In the case of Donaldson vs. Rust, curator of Alsop’s estate, 
suit being brought in the court of the parish and city of New- 
Orleans, for the proceeds- of a slave sold by the Court of 
Probates, all the arguments which have ever been offered in 
favor of the exclusive jurisdiction of the Probate Court, were 
pressed by the counsel of the defendant, on this court, who 
in their decision didnot even notice them, but proceeded “ to 
give such a judgment as in their opinion ought to have been. 
given in the Parish Court,” and condemned the curator to pay 
to the plaintiff the proceeds of the sale of the slave, made by 
the register of wills. 5 Martin, 260. 

So in the case of Labatut and others vs. Rogers, an 
ordinary and a special curator contending in the District 
Court for the proceeds of an estate, third persons intervened 
in the same court, and recovered it from both. 5 Martin, 272. 
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In the case of Delacroix against Provost’s executors, the 
plaintiff recovered the amount of a promissory note, in the 
ordinary tribunals. 5 Martin, 272. 

So in Davis vs. Preval, curator, plaintiff had judgment in 
the Parish Court against an estate for the amount of his 
claim. 5 Martin, 254. 

And Marie vs. Avart, was a suit against an executor, in © 
the Parish Court. 5 Martin, '781. 

These are some of the suits brought before the District 
and Parish Courts of the state, against curators, minor heirs, 
executors and other administrators, whose jurisdiction was 
recognised by the Supreme Court of the state. They might 
be greatly multiplied, and as to cases of the same character 
before the ordinary tribunals, which never came before the — 
Supreme Court, they are innumerable, evincing the unani- 
mous opinion of the judges of the state, of all lawyers, of all - 
legislators, and indeed, of the whole people, that the District 
Courts had jurisdiction of all suits against estates, however 
administered. 

From the organization of the courts in 1805, until August, 
1822, when the case of Vignaud vs. Tournacourt’s curator, 
was decided, 12 Martin, 229, the jurisdiction had never been 
doubted but in a single instance, and probably the title to 
half the property in the state, rested upon its exercise of 
jurisdiction within those periods. 

We are called upon to say, that the people mistook the 
meaning of the law enacted by themselves, giving jurisdiction 
to their District Court, in simple, plain and the most compre- 
hensive language, that every one of the distinguished judges 
and lawyers of the state, for a period of near twenty years, 
misinterpreted its simplest, but most important law. Tosuch - 
a call we are obliged to say with this court, in the case of 
Rogers vs. Beiller, 3 Martin, 670, 671: ‘ Practice has fixed 
the proper construction. The judicial and _ legislative 


authorities of the late government have sanctioned it. 


Optima legum interpres consuetudo. If it was an erroneous 
one, it is the case to say communis error facit jus. It began 
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with the organization of the Americen government here. 
The question is to be considered now at rest, and ought not 
to be disturbed.” And with the Supreme Court of the 
United States, in the case of Stewart vs. Laird in answer to a 
similar objection to jurisdiction: “To this objection, which is 
of recent date, it is sufficient to observe, that practice and 
acquiescence under it for a period of several years commencing 
with the organization of the ,judicial system, afford an 
irresistible answer, that indeed fixed the construction. It isa 
contemporary construction of the most favorable nature. 
This practical exposition is too strong and obstinate to be 
shaken or controlled. Of course the question is at rest, and 
ought not now to be disturbed.” 1 Cranch, 309. 

The Superior Court, I have already observed, strongly 
indicated their opinion in the case of Magdelaine vs. the 
Mayor, that the Probate Court had no jurisdiction at all, in 
claims against estates, and the point having been brought 
directly before the Supreme Court in the case of Abat vs. 
Songy’s curator, 7 Martin, 274, this honorable court, 
composed of two of its members and the late governor 
Derbigny, decided expressly that the Probate Court had no 
jurisdiction of claims against an estate, and that the juris- 
diction belonged exclusively to the ordinary tribunals, 
reversing a judgment of the Court of Probates, in coming to 
that conclusion, although the parties had voluntarily 
submitted to that jurisdiction. No lawyer doubted the 
jurisdiction of the District Court at that period. Many, 
however, believed, that it was not exclusive ; that the Court 
of Probates had concurrent jurisdiction. But now all were 
obliged, by a decision of the tribunal in the last resort, to 
regard the jurisdiction of the District Court as exclusive. 

The decision of the Supreme Court, declaring the 
jurisdiction of the District Court, over claims against an 
estate, exclusive, and that the Court of Probates could take 
no such jurisdiction, even by consent, was rendered in the 
month of December, 1819. 
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The creditors of this insolvent estate, had now to decide — 


whether to go into the Court of Probates to enforce their 
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Fastrnn Dist. claims against it, the Supreme Court having just decided, in 
June, 1835. the case of Abat vs. Songy’s executor, that the Court of 
saymene’s Probates had no jurisdiction, and should not take it even 

we. by consent, or to go into the District Court, which had 

cxcIL’s XR by statute, jurisdiction “in all cases,” had exercised undispu- 

ted jurisdiction in such cases, from the beginning of the 

government, and whose jurisdiction the Supreme Court had 

now solemnly decided, was exclusive. They determined to 

go into the District Court to enforce their claims, and not 

into the Probate Court; and in so doing, it is contended 

they entirely mistook the law, and committed a capital error, 

which is to ruin them and their posterity, and all those who 

have purchased property on the faith of those judicial pro- 

ceedings, the District Court having no jurisdiction, and the 

judicial proceedings of the creditors, to sell the property 

for the payment of their debts, being utterly null and void on 

that account. So to decide, would destroy all confidence 

in the tribunals of the country, and render them an insup- 
portable curse, instead of our greatest blessing. 

My own opinion has ever been, that the jurisdiction of the 
District and Probate Court, was concurrent at the time 
of Poultney’s death, as to claims against successions, and 
that his creditors were authorised by law, to proceed in 
either court. The statute creating the District Court, clearly 
gave it jurisdiction, and the jurisdiction of the Probate 
Court may be fairly deduced from the provisions of the Civil 
Code of 1808, and statutes cited in the case of -Vignaud vs. 
Tournacourt’s curator. 12 Martin, 229. 

This court, however, have held, in the numerous cases 

- cited by the plaintiff’s counsel, that the District Court had 
not jurisdiction of those cases; but that they belonged 
exclusively to the Court of Probates. But this pervading 
circumstance marks every one of those cases: in every one, 
without exception, a representative had been appointed in 
the Court of Probates, who, ratione persone, could be sued 
in the court alone which appointed him. In every one, the 
defendant is an executor, curator, beneficiary heir, or repre- 
sentative of a minor, all duly qualified in the Court of 
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Probates. This constitutes the essential, total difference Easrzxw Disr. 
between those cases and the proceedings of Poultney’s cre- ae. 
ditors against his succession, which was so situated, that _ rouurnsr’s 
no person would qualify as its representative, in the only 

manner in which the Court of Probates could appoint a 
representative, and which succession was therefore forced by 
its own circumstances, into the District Court. That court 
alone had power to qualify and give possession of the 
insolvent succession to a syndic, who was the only kind 
of administrator that would take charge of it. The case 
of Dupuy et als. vs. Griffin’s executor, does not conflict at all 
with the distinction on which I insist. In that case, Debon, 
the testamentary executor, was a party defendant, and made 
opposition to the order granted for a meeting of the creditors, 
and succeeded in having it set aside, on the ground of 
the want of jurisdiction in the court (the District Court) 
to which they applied. 1 Martin, M. S., 198. The estate 
was represented by an executor or beneficiary heirs, who 
were amenable to the Probate Court alone. Administration 
having been granted in a competent court to a competent 
administrator, it could not be taken by another court to 
be given to a syndic, who I have admitted, is to be appointed 
to an insolvent succession, only in default of all other 
administration. , 

The case of Jenkins vs. Tyler, does not differ in principle. 
The defendant in an order of seizure, having died, the court 
stayed proceedings until a representative should be appointed 
in his place. The case did not present any question as 
to how the representative should be appointed. That only 
was done which was done in Poultney’s succession : pro- 
ceedings were stayed until a representative was appointed, in 
both cases, 

For the appointment of curators, on giving security, the 
qualification of executors and beneficiary heirs and adminis- 
trators, the jurisdiction of the Probate Court had become 
exclusive, and that for ordering a forced surrender, a eoncurse 
and administration by a syndic, the jurisdiction of the District 

~ Court was at that time exclusive. 


vs. 
CECIL’S EX’R, 
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The District Court then had jurisdiction of the claims of 
creditors against the fictitious being representing John ~~ 
Poultney in every respect, because his heirs had neither 
accepted nor renounced his succession, and was bound to 
proceed and appoint syndics to administer his estate, in 
default of every other administration. 

Still, the heirs of John Poultney had a right at any time 
to accept the succession, and “that acceptance would have_ 
a retroactive effect, so that they would be considered as 
having taken possession of the estate when the succession 
was opened by the death of their ancestor.” Old Code, 
page 160, article 72. “Save, however, the rights which 
may have been acquired by third persons, upon the property 
of the succession, either by prescription or by lawful acts done 
with the administrator or curator of the vacant estate.” 
Old Code, page 964, article 95. 5 

* An inheritance refused, must be taken, such as it is, at 
the time of claiming the same, and the claimant shall have 
no right to contest any sales or other acts which may have 
been legally made, during the vacancy of the inheritance.” 
Old Code, page 70, article 64. 

Under the laws in force at the time of Poultney’s death, 
there was no difference in the principles applicable to an 
inheritance refused, and that which was not accepted. 
Under the old Code, the heir was seized of the succession, 
only by acceptance. Page 70, articles 62, 63,74; page 162, 
article.74; page 168. 

The heir could acquire the succession only by petition to 
the judge. 2 Moreau and Carlton’s Partidas, page 1020, 
law 13.. 

We must not be led into error in this case by the French 
law and new Code, which changed the whole system of our 
jurisprudence. See articles 934, 935, 936, 937, 938, 1007, 
Project of the new Code, page 114. 

The succession of Poultney presented a mere question of 
administration, The heirs had not acquired it, were never 
seized of it, and did not apply for the administration with 
benefit of inventory, until 1833. Other administrators were 
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duly appointed for the administration. Did they do lawful Eastsnx Disr. 
acts of administration, by which the succession was divested ss 
of the property now in controversy? This is the only rousaaar® 
question in the cause. oa 
The great point made is this, that the proceedings before ‘*™***"™ 
the District Court, for a meeting of Poultney’s creditors to 
appoint syndics, are null and void, as against the heirs of 
Poultney, because they were not cited, nor in any manner 
made parties thereto. 
They could only have been cited to declare whether or not 
they would administer, by accepting the succession with 
benefit of inventory. Had their tutrix been cited, and 
judgment by default taken against her, it would have had 
no effect, because she could only have refused by authority 
of the judge, by and with the advice of a family meeting ; 
and she could not have been compelled to accept at all. The 
citation, therefore, would have been a perfect nullity in law, 
and lex neminem cogit ad vana. 
Our laws made it Mrs. Poultney’s duty to act on behalf of 
her minor children, and they cannot now take advantage 
of her neglect to act in the administration of the estate, even 
supposing it a neglect. 
The estate was bankrupt. A forced surrender was ordered, 
in which the bankrupt is never cited. 7 Febrero, page 18, 
No. '39. 
The proceedings were via executiva, not ordinarias, which 
citation might even vitiate. 
It would be absurd to require citation where the proceedings 
are against the whole estate, and the possession of the whole 
is taken. The sequestration supersedes citation. ; 
Mrs. Poultney had opened the succession of her husband 
in the Probate Court. The syndics filed their petition there 
for possession of the property. She did know, she was 
obliged to take notice of all claims in a case she herself had 
commenced. 
She caused the seals to be affixed. She knew they were 
raised on the application of the syndics, and for what purpose 


they were raised. 
45 
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Eastern Dist. She caused an inventory to be made, and yet permitted the 
June, 1855. syndics to take the property. As tutrix of her minor children, ’ 
- poutrxsx’s she joined with the syndic in executing the judgment, putting 
“ve, him in possession, and aiding him to administer the property, 
crctL’s EX’R. See the two powers of attorney filed, dated Ist of July, 1821, 
and 18th of February, 1823, given by her with the syndics. 
Had Mrs. Poultney, as tutrix, appeared in court to oppose 
the proceedings of the creditors, this would have been a waiver 
of citation. Brandt and others vs. Dyson, 9 Martin,page 497. - 
Appearing before a notary public, jointly with the syndic, 
to aid in his administration, is not only a waiver of citation, 
but an approval of the judgment appointing him, and of the 
proceedings by which he is appointed. It is also a voluntary 
submission to, and execution of the judgment and proceedings. 
Citation is necessary to the heir in an ordinary suit, and 
this is the case to which the authorities from Febrero, 
chapter 7, Curia Philippica, and all the other authorities cited, 
are applicable. 
Citation is also necessary to known heirs, before appointing 
a curator to an estate which belongs to them, if it can be 
accepted purely and without benefit-of inventory. But a 
minor could not be compelled to accept or renounce, and 
could accept only with benefit of inventory; therefore, as to 
his rights to the property, citation could produce no effect. 
His renunciation or failure to accept, could not affect his 
property. 6 Partidas, title 6, law 20. If sold without necessity, 
the minors, notwithstanding the citation and failure to accept 
the administration, are entitled to it at any time, on accepting 
it in the form required by law. Until they apply, if the 
succession is dilapidated by mal-administration, the law - 
provides them ample relief by the action of restitution. 
Applying these principles to the case before the court, John 
Poultney, by asking for a respite, was a bankrupt. Old 
Code, 438. Curia Philippica, 406, Nos. 1 and 2. Recopi- 
lacion, book 2, title 32, 62. Ward vs. Brandt and others, 9 
Martin, 636. His heirs did not comply with the terms of the 
respite, and therefore, the succession, which represented him 
in every respect, was an insolvent succession. 





OF THE STATE OF LOUISIANA. ~ $55 


By demanding a respite of the District Court, and becoming Fasteux Dist. 
bankrupt in that court, Poultney himself had placed his os ae 
insolvent estate under the jurisdiction of that court. ‘The  rovurser’s 
respite was effectual, only by being homologated by the “- : 
court. Old Code, page 438, article 5.. The judgment of cxcit’s Ex’n. 
homologation prohibited the creditors from proceeding against 
him or his property, and bound him to pay them in equal 
instalments, at one, two and three years. 

This judgment, the court alone which rendered it, had the 
power to execute. It constituted Poultney, merely adminis- 
trator of his property, under the superintendence of the court, 
for his creditors. He was bound to sell aad pay. He could 
not mortgage his property or change the situation of his 
creditors. Old Code 438, article 1, 468 article 67. Brandt's 
syndics vs. Shaumburgh, 2 Martin, N. S., $29. If he did not 
pay at the terms, they could assemble and obtain relief. Sal- 
gado, part 1, chapter 1, No. 44. They could compel him by 
imprisonment to pay, depriving him of the benefit of the 
cession of property. Villadego, 53, No. 167. 

The heirs could take the estate only where they found it, 
in the situation in which their father had placed it. The 
District Court had under its jurisdiction the whole of it, 
subject to a judgment of that court. 

It might be fairly doubted, if the heirs could take the estate 
from the jurisdiction of that court to which their father had 
subjected it, and in which jurisdiction the creditors had 
become interested, by judgment subjecting the whole estate 
to administration, for the payment of their debts. 

Atall events, the retroactive effect of their acceptance, makes 
them party to the proceedings and judgment in the District 
Court, because their father was a party ; and, being a party 
by this retroactive effect, citation to them was unnecessary ; 
the creditors having merely proceeded to administer the 
property which their father had put for administration in the 
District Court, and to which administration, by his death 
and the retroactive effect of their acceptance of his succession, 
they became parties by operation of law. 
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When Poultney died, his minor heirs were entitled, by 
accepting with benefit of inventory, to the residuum, after 
administration. Old Code, page 168, article 104. Accept-. 
ance with benefit of inventory, would also have entitled 
them to the administration of the succession, which is an 
entirely different thing from the property. Old Code, 
page 168, article 104; also, page 166, article 102. 

They were by law specially allowed three months and forty 
days, to claim the administration, by accepting with benefit 
of inventory. Old Code, 166, article 100 and 103. Their 
tutrix, during that period, was bound to act, if she intended 
to administer. Old Code, page 68, article 52 and 54. After 
this period, it was certainly the duty of the judge to appoint 
an administrator. Old Code, page 84, articles 33 and 34. 

In making that appointment, it is not necessary to cite the 
beneficiary heirs: First, because it was the duty of their tutrix 
to act if the administration was beneficial to them. Second, 
because they could have no interest in the administration, 
not even commissions being allowed; but only in the 
residuum after administration. Third, because they could 
take the administration at any moment out of the hands of 
the administrator, by accepting the succession, which would 
have a retroactive effect, saving only the lawful acts of the 
administrator while the estate remained vacant. Old Code, 
page 164, article 95. 

It is by confounding the rights of the beneficiary heir to 
the administration with his right of property, that we are led 
into error as to citation. 

To deprive him of his property,- his residuum, citation is 
necessary. To apply for the administration because he does 
not apply for it, and in this case was absolutely unable to 
take it, was an entirely different thing. The creditors 
applied for the administration only in default of all other 
applications. 

And in cases of administration, no court in the state ever 
gave any other notice of the application, to others who might 
have a better right to administer, than by public advertisement. 
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No personal notice is ever given to the heir, of application for 'Esst=w Disr. 
the curatorship of vacant estates, for letters of executorship, Pa 
testamentary or dative. eer aay 
I pray the court, then, not to confound a mere application v8. 
for administration, duly advertised, and made in default of all ae 
other applications, with a suit for the right of property, or for 
debt, in which citation is necessary. 
The creditors applied for administration to the court, which, 
by the act of Poultney, had taken jurisdiction of his bankruptcy, 
and which had a right to order the concurso of creditors, for 
failure to comply with the respite. They applied to the 
District Court, whose jurisdiction was unlimited. They did 
not apply to the Probate Court, which had no power to order 
a concurso until the passage of the act of 1826. 
In making the application to the District Court for a 
meeting of creditors, it was unnecessary to cite the heirs of 
Poultney, or even to appoint a defensor to the estate. The 
estate, by the order forbidding proceedings until the meeting 
of creditors, was to remain in statu quo until a syndic was 
appointed and confirmed by the court. When thus appointed, 
the syndic represented the estate contradictorily with all 
individual creditors, and represented the heirs of Poultney, 
as to any residuum that might be saved for them, just as the 
administrator represents the estate and heirs in all other 
administrations. 
At present the judge is authorised himself to administer a 
succession so much in debt, that no one will take the cura- 
torship. Civil Code, article 1178. He is not obliged to cite 
heirs, to compel family meetings, to see if minors will not 
administer ; but is to administer ex-officio, if no one applies 
for the administration. 
What he may now do himself by express law, might well 
have been done under the ancient laws, by the intervention of 
asyndic, appointed by the creditors, and approved by the court. 
The fallacy consists in applying dogmas about citation, to 
cases to which they have no application. They apply 
to suits for the rights of property or for debts, not to applications 
for administration. 
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The minor cannot loose his rights, that is, what belongs 
to him by administration. If his property is sold without 
necessity or authority, he can recover it back. Even if there 
be mal-administration, he has his redress; and being able 
to accept at any time and take the administration, and 
acceptance operating retroactively, he can claim every thing 
but what has been alienated from necessity, and by a legal 
administration. This is equity in its utmost latitude. 

That minors, having inherited bankruptcy, should recover — 
millions as the representative of their bankrupt ancestor, from 
that severe industry and rigid economy which had purchased 
it on the faith of judicial proceedings, when sold by law to 
pay the crying creditors of the bankrupt a small dividend of 
their claims, and thereby ruin hundreds of minors, bring 
distress on whole families, and indeed a community, and 
destroy all confidence in the laws and tribunals of the 
country, would be intolerable ; for it would be a case where 
the sacrifice of substance to imaginary forms would be too. 
glaring to be borne. No, this court will say fiat justitia, even 
if we think that our predecessors, acting in the utmost good - 
faith, exercising their best judgment, have erred in mere form. 

The Curia Philippica informs us that citation it not 
necessary, when it appears notoriously, that no defence 
belongs to the person, having no right in his favor. Page 66, 
No. 22: “Y del mismo modo no es necesario, cuando consta 
noloriamente, que no le compete defensa alguna @ la persona, 
por carecer de derecho para ella. 

And what defence could be made by the heir against a 
judgment confessed by his ancestor, and bearing mortgage 
with the privilege of vendor, on the property sold for the 
payment of the price. 

In negotiis minorum non tam quomodo et quibus solemnitatibus, 
sed quid in substantia factum sit inquiritur. Paz’s Prazis, 
decisiones 13, page 36.  Auctoritas judicis supplet defectum 
citationis. Ibid. 

In the case of Keene vs. M‘Donogh, 8 Peters’s Rep., 308, 
judgment and sale were maintained in the Supreme Court 
of the United States, although no citation was issued. 
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In the case of the lessee of Livingston vs. Moore and Eastean Dist. 
June, 1835. 
———__—_ 


others, sales of immense property in which minors had the 
legal title, were held good without citation or notice, on reer 
account of the insolvency of the ancestor. 7 Peters’s en. 
Reports, 468. See the authorities quoted in that case, at °*™*s *™ 
page 506 and at 522; and the legal and equitable obser- 
vations of the counsel, Mr. Sergeant, at page 522, 523. The 
Supreme Court, in giving their opinion, which is every where 
full of excellent observations, finally admit, as contended for 
by plaintiffs, a contract on behalf of the state of Pennsylvania, 
to enforce its liens on their ancestor’s property, only “ by 
judicial process :” “but,” say the court, “it may be answered, 
if there was, in fact, such a contract imputable to the state, 
the performance had become impossible by the act of God, 
and of the party himself, by his death, and by that confusion 
of his affairs which prevented every one from assuming the charae- 
ter of his personal representative,” Ibid., pages 549, 550; 
and decided, in substance, that the titles to the property 
of the bankrupt, sold to pay his debts, after his death, though 
his minor heirs were absent, unrepresented and not notified, 
should not be disturbed ; the minors there, as here, claiming 
it in consequence of an incalculable rise in the value, not 
through them, but by the vigor and enterprise of the 
purchasers. 
As the estate of John Poultney presented a mere question 
of administration, whether by the beneficiary heirs, by a 
curator or by syndics, and has been administered by the latter, 
under the authority of a competent court, I contend that 
his heirs have no other action but that of restitution for mal- 
administration. In this action they can recover only the loss 
which they have suffered by the negligence of their tutrix, 
or the fault of the syndics. 2 Moreau and Carleton’s Partidas; 
page 1153, law 2 ; 1156, law 7; and must prove their damages. 
Ibid. 
We do not pretend, as supposed by the plaintiffs in 
their 22d point, that minors can be prejudiced by the neglect 
or omissions of their tutrix; we only contend that they 
cannot gain millions by the neglect and omissions of their 
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tutrix, and gain it from the labor of persons who have 
committed no fault, unless it be a fault to confide in the 
proceedings and judgments of the highest tribunals of their 
country. 
Had their tutrix not been negligent, had she administered 
the insolvent inheritance of these minors, her first and most 
sacred duty would have been, to do that which has been 
done, to sell the property in controversy, to pay the price 
their ancestor contracted to give for it, and to save his 
friends, who had endorsed for that price, from ruin. No sale 
that she could have made, would have produced eighty 
thousand dollars, of which near a half was due in cash, 
with interest, and could she have sold it for more, the surplus 
would have gone to other creditors. That she could not | 
have realized any thing for her children, is proved by her 
own renunciation, believing she could realize nothing for 
herself. Could she in fact have sold the land for more than 
enough to pay the creditors, when they who were so much 
more interested in obtaining a high price, failed to obtain 


enough to pay themselves? It cannot be believed without — 


doing violence to our reason. 

Even if the plaintiffs may maintain an action of 
revendication, their claim is in direct conflict with the 
long settled jurisprudence of the country. The property in 
controversy has been sold under the decree of a court of 
general jurisdiction, to pay the debt of their ancestor, secured 


- by privilege, and mortgage upon it. The court had jurisdic- 


tion ratione materie, and was not deprived ratione persone ; 
no administration having been granted in the Court of 
Probates. How much stronger, then, are the titles of 
the defendants, than in the case ‘of Foucher vs. Carraby, 
6 Martin, N. S., 550, in which this court held, that a 
sale made by authority of the District Court, gave a good 
title, although the court, ratione persone, was without juris- 
diction of the case. How much stronger than the case 
of Tabor vs. Johnson, 3 Martin, N. S., 674. See also on 
this point, 1 Louisiana Reports, 20. 3 Ibid., 519. 3 Martin, 
MN. S., 605. 
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It is the settled jurisprudence of the country, that a 
sale made by virtue of a judgment, which is afterwards 
reversed, is valid, even if it should be reversed on a plea 
to the jurisdiction, as in the case of Baillo vs. Wilson, 
3 Martin, N. S., 72,74. There can be no doubt that a sale 
made by virtue of the judgment, while unreversed, would be 
valid; and if so, how much more strongly may the defend- 
ants confide in a sale made in pursuance of judicial decrees 
and proceedings, unreversed and not annulled to the present 
day. We must have confidence in the judgments and 
proceedings of our judicial tribunals, or all confidence in 
society will be lost. 

The principle for which I contend, prevails with regard to 
a will, which, when proved and registered, gives validity 
to all transactions founded upon it; although, when con- 
tested, it is declared null; and although the law declares it, 
for any defect of form, utterly null and void: and the acts of 
a curator are valid, although his appointment may be after- 
wards annulled. The case under consideration is far from 
being so strong: the beneficiary heirs have merely succeeded 
to a previous administration by syndics, but have never 
annulled that administration by suit. 

We hold it to be clearly and unquestionably the law, that 

the heirs of Poultney cannot treat all these judicial pro- 
ceedings, by which the property of his succession has been 
alienated, as nullities, and maintain an action of revendi- 
cation. Perhaps they might have done so before the adoption 
of the Code of Practice in 1825. But that code provides, 
that a party to a suit, even if not cited, and if the court 
had no jurisdiction, cannot set aside the judgment, except 
by action of nullity. Code of Practice, articles 604, 605, 608, 
610, 611, 612, 613. All other rules of practice have been 
expressly repealed, and all civil laws supporting a different 
practice, by the act of 25th March, 1828, page 160. 

All judgments of record in 1828, and all judicial pro- 
ceedings which are the muniments of title, must, therefore, 
_ remain in full force and virtue, until annulled in the modes 

pointed out _—— laws of the country. Our argument 
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Easrerx Dist. on this point is far less liable to even apparent objection, than 
June, 1835. 


the decision of the Supreme Court of the United States, in 

wemenss's the case of Jane Watson and others vs. John Mercer and 

v8. others, 8 Peters, page 88. In that case, property had been 

crew's FX" lost by judgment, on the ground that the conveyance was 

informal. It was recovered back by judgment ; the legis. 

lature of Pennsylvania having passed a law declaring the 
conveyance valid, notwithstanding the informalities. 

It is urged that we claim by title from Harrod & Ogden, 
ander proceedings in the Probate Court, and therefore cannot 
show that plaintiffs’ title has been divested. We claim 
nothing but to be let alone, to sit under our vine and fig tree 
‘with none to make us afraid, and by the express provision of ~ 
the 44th article-of the Code of Practice we are entitled “to be 
discharged from the plaintiff’s demand unless the plaintiff 
make out his title.” The plaintiffs show title in their father, 
We do not dispute that title, but show that it has been 
divested out of his succession ; then they have no title. If 
the heirs can still recover from us, they do it without title, 

“ which the article expressly prohibits. It has been established 
as a maxim of our law, that “the plaintiff must recover by 
the strength of his own title, not from the weakness of his 
adversary’s.” Sassman and wife vs. Aimé, 9 Martin, 262. 
3 Partidas, tit. 14, law 1. In White vs. Holstein, 4 Martin, 
474, this honorable court have said “ the persons claiming the 
estate are bound to make good their title against the legal 

-possessor ; and, in opposition, the latter has a right to set up 

and prove, by legal means, any title which may defeat the 
claim of the plaintiffs.” 

Even the knavish possessor cannot be evicted until the 
right of the person making claim as owner, is established. 
Civil Code, article 3417. 

Now, by the foregoing judicial proceedings, we have 
shown that the title, by virtue of which the plaintiffs sue as 
heirs of John Poultney, has been divested out of his succes- 
sion. They could not, therefore, maintain this suit against 
us if we were but knavish possessors. 
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But I will now proceed to show, that we hold by a title Eastens Dist. 
supported. by the very letter of the law, even supposing, as _ June S6R. 
contended by plaintiffs, that the estate of Poultney vested in — 
them by his death, and that all the proceedings in the 0. 
District Court were absolute nullities. a 

In consequence of the decision of this court, in the case 

of Vignaud vs. Tournacoutrt’s curator, doubts originated lest 
the title of the plaintiffs had not been legally divested, and 
proceedings were commenced against them in the Probate 
Court of the parish of Orleans. 
~ Charles Harrod, surviving partner of the firm of Harrod & 
Ogden, Georgiana F. B. Ogden, only heir of George M. 
Ogden, and Henry D. Ogden, only heir of Peter V. Ogden, 
the minors, represented by their mothers, presented their 
petition to the Probate Court, on the 18th of January, 1824. 
They set out the sale by Mrs. Rousseau to John Poultney, 
of her plantation, on the 27th of May, 1818, for one hundred 
thousand dollars, and that they are holders of three of the 
notes given in payment, amounting to forty-eight thousand 
dollars, which they had taken up as endorsers for Poultney. 
They set out the mortgage reserved on this plantation to 
secure those notes; that the endorsers, by the act of mort- 
gage, were subrogated to the rights of the vendors, in case 
they should be compelled to take up the notes. 

That Poultney died the 23d of October, 1819, leaving two 
children, Matilda and Emily, under twelve years of age ; 
that his widow renounced the community of acquests, on the 
25th of January, 1820; that she was natural tutrix of her 
children; that payment had been demanded of her and 
refused. 

They therefore prayed, that she might be cited as tutrix of 
her children, to answer the petition, and decreed in her 
capacity to pay to them the said sum of forty-eight thousand 
dollars with interest and costs; and in the mean time, that 
the mortgaged property might be seized and sold, according 
tolaw. The petition was signed by Samuel Livermore, as 
counsel. The affidavit of Francis B. Ogden was annexed, 
attesting the material allegations set forth in the petition, 
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petition, were justly indebted to the petitioners, in the sum’ 
of forty-eight thousand dollars, exclusive of interest, and that 
no part thereof had been paid. 

The following order was made on the petition : 

‘Let the defendant be cited to answer the within petition, 
and let the mortgaged premises be seized and sold by the 
sheriff, according to law. 

“ New-Orleans, January 17th, 1824. 

(Signed) . James Pitot, Judge.” 


Citation was issued to Mrs. Poultney, accordingly, and the 
sheriff made return in these words : 

“Served copy of petition and citation, and also, of the 
within order on the widow Poultney, by leaving the same 
with John R. Grymes, Esq., her attorney. 

** January 26th, 1824. 

“Returned same day. G. W. Morean, Sheriff.” 


An order of seizure and sale issued, in pursuance of the 
order of the court, against the plantation. It is dated the 
22d of January, 1824, and signed by Martin Blache, the 
register of wills. 

The sheriff returned said writ, that he seized the plantation, 
describing it particularly, and after stating the sale of a 
certain part divided into lots, declares, that “on the 23d of 
February, 1824, having exposed the remainder of the 
plantation to public sale, according to law, on the same day, 
Charles Harrod and F. B. Ogden became the purchasers 
thereof, for the price of twenty-seven thousand dollars,” and 
that he left the proceeds in the hands of the plaintiffs, they 
having obtained judgment for forty-eight thousand dollars, in 
this court, on the 6th of March, 1824. The return is datedthe 
24th of April, 1824, and signed by George W. Morgan, sheriff. 

These proceedings conform exactly to the literal provisions 
of our former laws. 

The old Code, page 460, article 40, prescribed them 
precisely, especially when we consider that the succession, 
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until accepted or renounced, represented in every respect, Bastsan Disr. 
d June, 1835. 
oo 


the deceased, to whom it belonged. That article authorise 
the creditor, having “a title amounting to a confession of rovurNey’s 
judgment, on his oath that the debt was due, to obtain from a 
the judge an order for an immediate seizure of the thing °™™s**®- 
mortgaged.” The act of 1817, page 34, section-14, enacted, 
“that in no case, except in cases of judgment by default, it 
shall hereafter be necessary for the sheriff to give notice to 
pay the money due on an execution, before proceeding to levy 
on the same; and that no sale of immoveable property, 
seized by the sheriff, shall be made in less than thirty days 
from the first advertising. And if, on the day so appointed 
for the sale, the money due by said execution, and legal 
charges be not paid, the sheriff shall proceed to sell the 
property seized, to the highest bidder, for ready money, or for 
such term or credit as the plaintiff may, in writing under his 
hand, direct. 
But it is. objected to these most formal proceedings, 
conducted by an eminent counsellor, for the very purpose of 
making a good title to the property in controversy, that the 
order of seizure was illegally issued against the plantation 
mortgaged by John Poultney, without having the title 
declared executory against his heirs. 
The title was equal to a judgment. It was a judgment 
confessed, and to be executed against a particular property, 
which was mortgtaged, and which property represented John 
Poultney, in every respect. 
The articles of the old Code, page 200, article 229 and page 
498, article 7, relied upon in support of the plaintiffs’ objection, 
apply in express terms to the case where the creditor wishes 
to execute a judgment rendered against the deceased, not 
against the property of the succession, but against the person or 
estate of the heir. ‘Torender the heir personally liable, or his 
property, independent of that derived from his ancestor, the 
law required personal proceedings against him. In order to 
render him or the estate which he held, independently of his 
ancestor, liable for a debt of the ancestor, it was necessary to 
show that he had accepted the succcession, and that he had 
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Eastern Dist. accepted it purely, old Code, page 162, art. 72; page 164, art, 
June, 1835-86. and not with the benefit of inventory, page 166, art. 97. 
‘POULTNEY’S The law, as applied to the present case, meant simply 

ee that the widow and minor heirs of Poultney could not be 
cucIL’s #X’R. imprisoned by a capias ad satisfaciendum, although their 
insolvent ancestor might, nor could be turned out of the 
house they held independent of him, by execution, because 
if the creditor wished to execute his judgment against them 
and their property, he was obliged first to cite them, to 
which citation the widow could successfully answer, that 
she had renounced the community of acquests; and the — 
minors, that they had accepted only with the benefit of 
inventory, rendering the property of their ancestor alone 
liable for the debt. 

The first article relied upon has been changed, the last 
omitted in the new Code, and the mode of proceeding. 
expressly provided for by the Code of Practice. The change, 
omission, and the mode of proceeding prescribed, all prove 
the correctness of the construction of these articles, for which 
we contend. The article 229, page 200, of the old Code, 
has been thus changed : 

“Titles which carry execution against the deceased, are 
also executory against the heir personally; nevertheless, the 
creditors cannot obtain execution on them, until ten days 
after the notification of them be made to the person, or 
left at the domicil of the heir.” New Code, article 1395. 

“The heir on being notified thereof, may oppose the 
execution, before the tribunal having cognizance of the 
matter, on his simple motion; and if he proves that he 
has claimed the delays for deliberating, the execution shall 
be suspended until the delays have expired.” New Code, 
article 1396. 

The object of these provisions is evident, to enable the- 
creditor to render the heir personally liable. 

The object of the citation is evident, to enable the heir 
to show that he is not personally liable. If the creditor 
shows that the heir has accepted the succession, “he may 
act against that heir, in the same manner as he would have 
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done against the debtor himself.” The whole object of these stax Disr 


provisions, and those of the old Code, is to render the heir 
personally, and his property individually, not that which 
he holds as heir, liable for his ancestor’s debt. The articles 
1397, 1398, 1399, 1400, 1401, 1402, 1403, 1404, 1405, 1406, 
1407 of the new Code, and article 230, page 202 of the old 
Code, all show conclusively, that the meaning for which 
I contend, is not only the literal meaning of article 239, 
page 200, and article 7, page 490, of the old-Code, but that it 
is the meaning indicated by the whole spirit of our law on 
the subject. And the observation in the case of Legendre vs. 
M‘Donough, 6 Martin, N. S., 514, to establish a contrary 
meaning, so far from being a decision of the court, is not 
even an obitur dictum, but a mere casual remark, by way 
of illustrating an argument. 

Citation, in this order of seizure, to the heirs of Poultney, 
was not necessary ; indeed, had the citation been served, 
it might have converted the proceeding from the via executiva, 
to the via ordinaria, had the heirs appeared and required it. 
3 Martin, N. S., 500. 8 Ibid., 96. 

The sheriff returns, that he seized the property on the 
22d of January, and on the 23d of February, 1824, sold 
it, according to law, and left the proceeds, deducting charges, 


in the plaintiffs’ hands, to whom it was due by judgment - 


rendered in the Probate Court, the 6th of March, 1824. 
The sheriff’s return and deed proves every thing legally 
done, unless the contrary be proved. Lafon vs. Smith, 
3 Louisiana Reports, page 476. Therefore, the property was 
duly advertised and appraised, and the proceedings, as prayed 
in the petition, carried on contradictorily with Mrs. Poultney, 
the mother -and tutrix of the minors Poultney, who was 
obliged, as far as they had any interest, to represent it 
in a judicial proceeding. Old Code, page 74, article 81, 
No. 4. Ibid., page 54, article 55. 

Under these proceedings, which are in the most perfect 
form, Charles Harrod and Francis B. Ogden, as the sheriff’s 


return and deed prove, acquired all the rights, title and - 
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Eastern Dist. interest of the minor heirs of Poultney, to the property in 
June, 1855. controversy. 4 
as The act of 1817, relied on by plaintiffs, in terms regulates 

ve. proceedings in the Probate Court, but takes no jurisdiction 
cnct’s FX’R- from the District Court. The provision contained in the act 
directing the immoveable property of vacant successions not 
to be sold until a year after it is opened, and the various 
other laws prohibiting the alienation of minors’ property, do 
not conflict with the proceedings in Poultney’s succession ; 
for, by an act of 1809, which is unrepealed and still in force, 
it is declared, that the provisions of law “ which go to prohibit 
the sale of the estate of minors, in certain cases, or to 
authorise the sale only if it should amount to the estimated 
value of said estate, shall not be construed to affect such 
sales as shall be forced upon minors, when the estate of said 
minors is seized by virtue of a decree of a court of justice, or 
otherwise.” 3 Martin’s Digest, 130.- And by an act passed 
in 1811, it is said again, “that nothing in the act shall 
prevent any sale of minors’ property, should said sale be 
necessary for the payment of the debts of the estate.” 

3 Martin’s Digest, 134. aan 


Prescription also bars the claim of the plaintiffs in this 


‘ 


suit. 

The creditors of John Poultney, by their syndics, were put 
into possession of the property of his succession, by an order 
of the District Court, on the 4th of April, 1820. They had 
petitioned, and in effect obtained the order of the Court of 
Probates, for the same purpose, on the 23d of March, 1820. 
They and their vendees have held the property, believing 
their title good, ever since. The suit of the heirs of 
Poultney, against William Cecil, was commenced on the 3d 
of December, 1832, more than ten years after the creditors 
of Poultney were put into possession of his estate ; also, more 
than ten years after the property now in dispute, had been 
sold by the sheriff, to George M. Ogden, which sale took 
place on the 13th day of June, 1820. 

Now, the estate of Poultney was either vacant, no person 
having claimed its possession as heir, or under any other title, 
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old Code, page 175, article 118; or, if it belonged to the heirs — par 
of John Poultney, it belonged to them as heirs who had not tt 
yet accepted it. Old Code, page 70, article 62. — 
In either case, prescription runs in favor of the possessors of we. 
the property, old Civil Code, page 486, article 62, latter clause, Fag ory 
new Code, 3492, “prescription runs against a vacant estate, 
though no curator has been appointed to such estate.” 
So, also, prescription runs against an estate, the heirs of 
which have not yet accepted it. The heirs of Poultney might, 
and did accept their father’s succession, in March, 1833, 
more than ten years after his creditors had been put in 
possession of the property in controversy, and had caused it 
to he sold by a competent court. Now, our old and new 
Codes prescribed “that the heirs might, at any time, accept 
the inheritance, without prejudice however to rights which 
may have been acquired by third persons, upon the property 
of the succession by prescription,” new Code, article 1024. Old 
Code, page 164, article 95; page 70, article 64. These laws 
are reconcilable with those which provide that prescription 
shall not run against minors. As to property acquired by 
minors, prescription does not run; but as to their right to 
that which has been abandoned by their representatives, 
which has never been acquired by them, prescription does run 
_in favor of third persons. 
Those, therefore, who held in good faith under the judicial 
proceedings in 1820, acquired before the institution of this 
suit, a title by prescription against the heirs of John Poultney. 
The argument, that the introduction into our new Code, of 
the principle of the French law, “que le mort saisit le vif,” 
interrupts the prescription, is utterly untenable. “A law can 
prescribe only for the future, it can have no retrospective 
operation,” new Code, article 8. The principlecan only apply 
to an inheritance which devolves by a death, subsequent to 
the passage of the new Code. The defendants bought their 
‘ property on the faith of the existing law of prescription; it 
made part of their contract in buying, as much as if embodied 
in the bill of sale ; and in this unhappy community, we may 
47 
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Eastern Dist. consider the law of prescription the most important part ofa | 
June, 1855. contract for the purchase of real property. 
POULTNEY’S Besides, I have to observe, that the old principle, so far as 
— minors are concerned, is retained in the new Code, verbatim, 
crett’szx’B. fe can accept an inheritance only with the benefit of 
inventory, by authority of the judge, on the advice of a 
family meeting. Louisiana Code, 345, 346. The practice 
conforms to these articles, for the plaintiffs in 1833, complied 
with all the formalities they prescribe, in —_ to maintain 
this suit. 

In the course of the foregoing argument, I think we have 
successfully combatted or destroyed the effect of the Ist, 3d, 
Ath, 5th, 6th, 9th, 17th, 18th, 20th, 22d, and 23d points 
made by the plaintiffs; and on due consideration of our 
argument, the court will see that the 7th, 8th, 12th, 14th, 
15th, 16th, and 18th points made by the plaintiffs, are 
immaterial, or have no bearing on the merits of this case. 

The principle advanced in the third point we admit, and 
have shown, that the property in controversy has been 
divested out of the succession of John Poultney, by lawful 
acts. 

As to the 10th point, we contend the property was 
advertised and sold according to law. The order directing 
the sale, was made on a petition drawn with the utmost 
care by Mr. Livingston, the* greatest lawyer that ever prac- 
tised at this bar, and unsurpassed at any bar. It is dated the 
9th May, 1820, and was notified the 10th. 

The sale took place the 13th June, 1820, allowing full 
time to advertise and comply with all the formalities of law, 
and the sheriff’s return is full evidence, until disproved that 
those forms were observed. Lafon vs. Smith, 3 Louisiana © 
Reports, 473. Consent, judgment and sale on credit for 
the benefit of all concerned, may legally — with 
appraisement. 

And on the 11th point I have to anne, that as the 
syndics had a right to sell, through the intervention of a- 
public officer, the court had a right to order the sale by 
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the sheriff, on an application against the syndics. So far sang pe 
‘une, ° 


from resisting the order, they spread their consent on the 
record. : —" 
In the 13th point, the principle of the laws of Spain U 
. . . CECIL’S EX’R. 
are mistaken ; it was only the pledge in his own hands, 
that the creditor could not purchase. Moreau and Carleton’s 
Partidas, 839, law 44. Besides, the remate of the Spanish law 
had been superseded in our statutes, by special éxecutions. 

In introducing the common law executions into our system, 
we introduced them with all their principles. The creditor 
could buy on a common law execution, and our statute 
directed the sheriff to sell to the “last and highest bidder.” 
The statute makes no exception. All may bid who are capable 
of contracting. There is no reason for the exclusion of the 
creditor ; his bid is advantageous to the debtor, and his right 
to bid has been admitted in practice ever since the change 
of government. The article 688 of the Code of Practice, 
did not introduce a new, but like almost all the articles 
of the Code, reduced to writing the old and legal practice. 

The fallacy of this suit consists in supposing that we 
understand laws by which our predecessors were governed, 
better than they understood them themselves, although they 
have been changed, and we are governed by an entirely 
different system; but on a minute examination, we have 
found that our predecessors, now no more, pursued the very 
letter, and perfectly understood the spirit of the existing laws. 
Had, however, scrutiny pointed out errors in their pro- 
ceedings, we might have said with confidence, they acted in 
good faith, to the best of their judgment; they did that 
which was substantially right. They sold the property of a 
bankrupt for its full value, to pay his debts. Hundreds have 
vested the toil of their lives and the hopes of their children, 
on the faith of these judicial proceedings of their courts, 
where, if confidence cannot be reposed, we are cast upon the 
ocean of uncertainty, without a helm to guide us to port. 
We might have appealed to justice and equity, which would 
have cried to heaven in our behalf, and have said with 
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truth, “naked Jaw, insupportable law alone, sanctions the 
unjust and unequitable claim of the plaintiffs.” 

If, instead of the fictitious being representing John 
Poultney, which we have so often presented to the court, 
he could rise from the dead, himself, I cannot but think his 
spirit would rebuke this suit. He would proclaim that he 
left nothing but bankruptcy in this world, and no wish 
behind him, but that his insolvent succession might be sold 
to indemnify his suffering, generous, confiding endorsers, 
and that his widow and children might not mingle in 
his misfortunes. And, on the plea of prescription, perhaps 
his departing shade would warn us, in the’ language of a 
great jurist: “As men are mortal, let not litigation be 
immortal. 


Strawbridge, for Harrod, called in warranty, argued gene- 
rally for the defendants, from the following points : 

1. Amongst the points filed by the plaintiffs, the 6th, 7th, 
8th, 9th, 12th, 18th, 21st and 22d refer to nullities or errors, 
which do not ipso facto-render a judgment void, cannot be 
inquired into collaterally between the same patties ; but can 
only be corrected by way of appeal. . 11 Martin, 607. 4 
Ibid., 414. 8 Ibid., 178. Louisiana Reports, 21. 3 Ibid., 
520. 7 Ibid., 36. 

2. Purchaser at sheriff’s sale, not affected by any irregu- 
larity in judgment or in former proceedings. 11 Martin, 607. 
4 Martin, N. S., 456. Even when judgment was reversed, 
sale held good. 5 Martin, N. S., 213. See also, 7 Martin, 
226, 246. 

3. As to the irregularities after judgment, as referred to in 
plaintiffs’ 11th and 20th points, it is merely an error in dates; 
the order in the first case, was made 8th May, 1820: the 
execution issued next day. On the 31st May an amendatory 
order was made by consent, dispensing with appraisement, 
and fixing a credit ; the sale took place June 13, thirty-five 
days after. In the second case, the order of seizure issued 
18th January, being thirty-six days previous to sale. 
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4. Jurisdiction. By laws of 1804, page 80, Superior F 
Court had jurisdiction in all civil causes; which powers 
were afterwards transferred to the District Court. 2 Martin’s 
Digest, 188, 192, : 

The Parish Court, though its jurisdiction has been 
frequently altered and extended, never possessed any 
exclusive jurisdiction until the Code of Practice. 

In Donaldson vs. Rust, 6 Martin, 260, when the right of 
jurisdiction was contended to be in the Probate Court, the 
argument was not noticed. 

In Abat vs. Songy it was held that the Court of Probates had 
no jurisdiction of claims against a succession. 7 Martin, 274. 

In Casanovichi vs. Debon, it was questioned whether it 
could compel an executor to account. 10 Martin, 12. 

Yet in Vignaud vs. Tournacourt, 12 Martin, 229, on which 
plaintiffs rely, it was said Courts of Probates had exclusive 
jurisdiction. 

Since then, in Tabor vs. Johnston, 3 Martin, N. S., —. 
Skillman vs. Lacy, 5 Ibid., 50; Foucher vs. Carraby, 6 Ibid., 
548; Donaldson ‘vs. Dorsey, 7 Ibid., 376, the current has 
been setting back, and by these and many others, it is clear 
that the District Court is not without some jurisdiction in 
-these matters. i 

The project for the new Code, where article 1159 is intro- 
duced, shows by the note what the redactors thought of 
these things. 

5. Citation is necessary to begin a suit. Here the suit 
was commenced in Poultney’s lifetime, he swore to his 
schedule, his creditors to their respective debts, the court 
homologated the proceedings. Is this not a judgment ? And 
for what are his heirs to be cited? It is said to have the 
judgment declared executory ; but this is not an error which 
renders the judgment null. 

Citation is not necessary in granting administration ; the 
law did not require it then, and does not now. A curator 
must advertise ten days; an executor is confirmed, or an 
administrator made without calling in any one. And this is 
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of an administrator. 

With regard to the 19th point of plaintiffs, respecting Mr, — 
Grymes’s authority, it does not follow that because a party 
may appear in this suit where an attorney is acting, and 
deny his authority, that they can do it in a suit circum, 
stanced as this was. It would be to make plaintiff a witness 
in his own cause. 

Beyond this, enough appears on the record, to show Mr, 
Grymes was the attorney: he acted as Poultney’s attorney 
in his lifetime ; he acted for his syndics; but, above all, he 
acted as the counsel of Mrs. Poultney, in taking the inventory 
which he has, in her presence, signed in three several places; 
he acted as her counsellor in the renunciation of the com. 
munity; and he is now acting as her attorney in this — 
suit. Her affidavit, if admitted, cannot controvert these 


. things. 


6. In addition to the grounds assumed in our first point, 
since the Code of Practice, by article 556, the only modes 
by which judgments can be reversed, are: 1. New 
Trial; 2. Appeal; 3. Action of Nullity; 4. Action of 
Rescission. 

By article 606, want of jurisdiction in a court; want of 
citation, &c., are made causes of nullity to be sued for in 
this action, and by the law of 1828 all other rules of practice — 
are abolished. 

Harrod, last called in warranty, demands a rescission of 
the sale for non-payment of the price, as well under act 2539, 
Louisiana Code, as the express stipulations of the sale, also 
Louisiana Code, 1920, 2041-2. 

Endorser subrogated to vendor’s right, may rescind sale, 
2 Martin, N. S., 159. 3 Ibid., 314. See also, 7 Ibid, 400. 
2 Ibid., 519. 10 Toullier, chapter 6, section 3, article 1, 
No. 492, §c. . 

Right of rescission indivisible. 6 Toullier, page 806, No. 
778, and contract, gives vendor’s rights to endorser, paying 
any of the instalments. 
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Mazureau, on behalf of Wm. Cecil, in conclusion. 

May it please the court, it is not my intention to take 
much of your time, after the long and able arguments which 
you have already heard. This cause is, certainly, as it 
respects the amount of property and the number of persons 
that are to be affected by its final decision, one of the most 
important ever brought before you; but, in my humble 
conception, few, very few questions are necessary to be 
examined into, to enable your honors to pronounce a just, 
a correct sentence. Such was my opinion from the very 
first moment that I was consulted by my client; and, after 
having read the twenty-three points, which have been filed 
by the adverse counsel, J remain confirmed that it was correct, 
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and that they might of course have spared to themselves the - 


trouble of searching for and referring us to the numberless 
authorities they have quoted in support of them. 1 expressed 
that opinion and went somewhat further: I said, that the 
few questions on the solution of which depends the judgment 
of this mammoth cause, must be decided in favor of the 
defendant ; that law, justice and equity, are most clearly on 
his side ; and that nothing but a total error as to the laws by 
which we are to be guided could, for a moment, lead any 
disinterested and well informed lawyer into the belief, that 
the plaintiffs had any reasonable chance of success. Was all 
this error or presumption in me? The court will shortly be 
enabled to decide. 

I shall not trouble the court with any statement of facts of 
my own. I am perfectly satisfied with the one furnished by 
the plaintiffs with their printed points; I shall, therefore, 
enter at once, into the legal merits of the cause. Let me be 
allowed, however, to remark, that the first point made or 
presented on behalf of the plaintiffs, conveys an idea which 
is somewhat incorrect. That point says: - 
_ 1. “The defendants claim a title derived from the ancestor 

of the plaintiffs. They consequently cannot contest its valid- 
ity, nor set up an outstanding title with which they do not 
connect themselves. The burden of the proof is with them, to 
show that the title of the ancestor has been legally divested.” 
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As to my client in particular, I say, may it please the 
court, that he cLams nothing. He is sued and defends 
himself. The plaintiffs claim the property which he is in 
possession of, and in his answer to their petition, he first 
denies that they have any right or title to it. He in the next ~ 
place avers, that the estate or succession of John Poultney, 
the father of the plaintiffs, has been legally divested of the 
property which they claim from him. Then he adds, that 
he has bond fide purchased the said property, from a person 
who is bound to defend and warrant him, and prays that his 
vendor may be cited to that effect. Such is the defence 


_which I propose to make good. 


How does it stand in point of fact ? 

Let us open the printed statement made by the adverse 
counsel, and we shall see, page 2, that on the 13th of March, 
1820, George Lloyd, Henry Foster and P. V. Ogden, were, at - 
a meeting of the creditors of John Poultney, deceased, ordered 
by the First District Court of this state, appointed syndics 
of the said creditors; and that on the 14th, they were 
authorised by an order of court, to take possession of the 
property, and sell the same according to law. We shall see 
further, page 3, that the property was sold by the sheriff 
to George M. Ogden, pursuant to an order of the court, 
made on a certain hypothecary action brought against the 
said syndics, on the 13th day of June, 1820. 

From these plain facts, ought not the plaintiffs to be 
at once turned out of court, and judgment entered in favor 
of the defendant ? ; 

The decision of this question, depends only on the solution 
of the two following, to wit: 

1. Are the proceedings and the orders of the District Court, 
respecting the concurso, delivery of possession and sale, valid ? 

2. Are the proceedings before the same court, and the 
order of seizure and sale granted against the syndics, on the 
executory or hypothecary action of George M. Ogden, Peter 
V. Ogden and Charles Harrod, and in consequence of which 
the above alluded to property was sold, good and valid in 
law ? 
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As to the first of those questions, the plaintiffs contend : 

1. That the District Court had no jurisdiction. 

2. That the minor children of John Poultney ought to 
have been cited to answer the petition, praying for a meeting 
of the creditors; that no citation ever issued, or ever was 
served upon them; and that they were in no manner made 
parties to any of those proceedings: for which reasons they 
say all the proceedings of the concurso are null and void, and 
they were never legally divested of the property in dispute. 

They contend, as to the second question, that the sale 
made by the sheriff, on the 13th of June, 1820, to George M. 
Ogden, from whom the defendant derives his title, is null 
and void, because : 

1. The District Court was incompetent, and had no 
jurisdiction of claims for debt against the estate of a 
deceased person. 

2. No order of seizure and sale could issue, until the 
act importing confession of judgment, had been declared 
executory against the heirs. 

3. The order of seizure and sale issued irregularly, because 
the parties applying for it, prayed at the same time for 
citation and judgment against the syndics, which was an 
abandonment of the via ezecutiva. 

4, Mrs. Poultney was never served with a citation. 

Let us examine the two questions, and the propositions 
contended for by the plaintiffs, separately. 

As it is contended on both questions, that the District 
Court had no jurisdiction, and could neither order a meeting 
of the creditors of the deceased, nor take -cognizance of 
an action of debt against his succession, what I am now 
going to say respecting the jurisdiction, will apply to the one, 
as well as to the other of the cases. 

I say, may it please your honors, that the District Court 
had jurisdiction ; and that it is a palpable error to deny it and 
to contend that the Court of Probates was alone competent. 

Have the counsel for the plaintiffs forgotten, that the 
statute of 1813, organizing “the Supreme Court of the state 
of Louisiana, and establishing tourts of inferior jurisdiction,” 
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says, section 16: “ that the proceedings of the said District 
Courts, in civil as well as criminal cases, shall be governed 
by the acts of the territorial legislature, regulating the 
proceedings of the late Superior Court of the territory of 
Orleans, and that they shall have the same powers,” &c.? 

Does not this statute most clearly give the District Court 
the samé jurisdiction which the Superior Court of the terri- 
tory had? If in saying that the proceedings in civil cases — 
should be the same, and the powers the same, the legislature 
meant to say that the jurisdiction should be different, I wish 
I may be informed, in what manner it could provide that it 
should be the same. I may be answered, that the idea or 
intention, would have been better expressed, if, instead of 
the language made use of, it had said in fewer words, “the 
mode of proceeding in the said District Courts, and their 
jurisdiction, shall be the same as the mode of proceeding and 
the jurisdiction of the late Superior Court of the territory of 
Orleans.” But I would ask if any other meaning can 
reasonably be attached to the statute, as it is, than that ex- 
pressed by the words I have just uttered and put together. 
Until this is satisfactorily shown to me, I shall, as I do, 
contend that the statute of 1813, gave to the District Court 
which it created, the same jurisdiction, which the late Superior 
Court of the territory had. 

Our next inquiry must therefore be, would the Superior 
Court have had jurisdiction of the matters which are the 
subject of the present controversy ? I say yes; because by 
the act of Congress creating it, section 5th, Congress had 
given it jurisdiction of all cases where the thing in dispute, 
exceeded in value, the sum of one hundred dollars. And as 
to the Court of Probates, which was created by an act of the 
governor and legislative council of the territory, approved on 
the 3d of July, 1805, posterior to the act of Congress just 
alluded to, can it be said that it had any jurisdiction at all, 
of the matters which gave rise to the present controversy 4 
I deny it. 

Let us look at the act of 1805, just referred to, and we shall 
see that the Court of Probates was vested with the power of 












OF THE STATE OF LOUISIANA. ) - $79 


opening wills, granting testamentary letters, and letters of Eastern Dist, 

administration, and with no other. It had not even the 70” 1835 

power of appointing tutors or curators. ge 
Let us next open our old Civil Code, which was in full ws. 

force at the tiie of, and long after the death of John S's **’®- 

Poultney, and consequently when the proceedings were had, 

the nullity of which is contended for by the plaintiffs ; 

we shall see that the Court of Probates is not even 

mentioned in any part of it. Vainly would we look into it 

therefore, to find any provision giving to that inferior court 

any jurisdiction at all; unless the word supGE which it uses 

wherever it treats of tutors, curators, successions accepted 

under the benefit of an inventory, administration of vacant 

estates, testamentary executors, &c., be made to signify Court 

of Probates; which I presume will not be attempted, even in 

this age of wonders. But admitting that judge means Court 

of Probates, does it also signify, that exclusive jurisdiction of 

the matters under consideration is given to it? And if it 

does, what of it? Could the legislative council, or the 

legislature of the territory of Orleans, as long as that form of 

government existed here, pass a law giving such exclusive 

jurisdiction to the Probate Court? I humbly presume they 

could-not. The Superior Court, organized here by an act of 

Congress, held its jurisdiction from an act of Congress. 

Could that jurisdiction be taken from that court? No doubt 

that it could; but by what authority? By an act of 

Congress and not by an act of our territorial legislature. ‘Am 

I not safe, therefore, in saying, Ist. that the jurisdiction 

contended for, was never given to our Court of Probates, 2d. 

that if it had been given by any law of our own making, it 

would not have divested the Superior Court of a particle of 

its own power or jurisdiction ? 
Let us recollect that in December 1819, the Supreme 

Court of the state of Louisiana have, in the case of Abat et 

al. vs. Songy, 7 Martin, 277, decided and declared, that the 

Court of Probates could not take cognizance of a suit brought 

against a succession. 
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Let us next bear in mind that one month had hardly elapsed 
after that solemn decision, when Messrs. Duncan and Grymég 
have, in the name of three of the creditors of the deceased 
John Poultney, presented to the District Court, a petition, 
praying for a meeting of all his creditors, in order to have 
syndics appointed for the purpose of administering the estate 
Sor the benefit of all concerned, 

If it is contended that the District Court was incompetent, 
to what court could those parties apply? to the Court of 
Probates? Certainly not; for the decision in the case of 
Abat vs. Songy, would not have justified such a step.. Were 
they to apply to the Parish Court? no such thing will, I 
hope, be dreamed of. They were undoubtedly to apply to 
the District Court ; they could apply to no other. 

But, say the plaintiffs, the Supreme Court have in the case 
of Vignaud vs. Tournacourt, decided that all suits or actions 
against a succession must be brought before the Court of 
Probates and not in the District Court. True it is; but 
when was that decision made? in August, 1822. Now, I 
ask every man in his senses, who is not blinded by prejudice 
or interest, if any argument against the validity of the 
proceedings had in our case, can be reasonably drawn from 
that decision ? - 

What ! when I see in January, 1820, that in the preceding 
month of December, the supreme judicial tribunal of the 


‘state have solemnly declared, if not to all the world, at least 


to me and my fellow citizens, that the Court of Probates had 


- no jurisdiction of suits brought against a succession, am I 


to imagine or presume that they were wrong? Am I to 
foresee that twenty months thereafter they shall change 
their mind, although the law is not changed, and declare 
that the Probate Court has exclusive jurisdiction ? 

May it please your honors, I will not presume to criticise 
the decision rendered in the case of Vignaud vs. Tournacoutt, 
I will not undertake to say that it was founded in error ; but 
I will candidly tell you that I was much surprised when I 


_yead it. I went perhaps too far, when I said, that at the 
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time it was pronounced, the law had not been changed, I Eastsun Disr. 


know that on the 18th of March, 1820, an act of our state 
legislature was approved, which gave jurisdiction to the Court 
of Probates in all cases relating to the proof and execution of 
wills, the appointment of curators of vacant estates, absent 
heirs, minors, and other persons tutors of minors, the settle- 
ment, liquidation and partition of successions, the liquidation 
and payment of all claims against a succession, either vacant 
or accepted, under the benefit of an inventory, &c. 

But the passage of this act, which was not promulgated until 
three months after its date, proves most conclusively, to my 
mind at least, that, had it not been for its enactment, the Court 
of Probates would have had no jurisdiction. It is clear to my 
conception, that in December, 1819, January, February, 
March, April, May and June, 1820, such jurisdiction did not 
exist in that court; for I believe I may safely say, that until 
a law is promulgated, it is not in force, nor is it binding upon 
any person. I therefore feel confident, that proceedings had 
in the District Court before its passage and promulgation, 
can in no manner be affected by any of its provisions. 

Can it be said that I am wrong in this? I believe I can 
even go farther,.if this statute is properly understood. Let 
us read it. It says: “The Court of Probates shall have 
jurisdiction,” &c.; not exclusive jurisdiction; let us bear it 
in mind. I say, that as the jurisdiction was already vested 
in the District Court, the statute, worded as it is, did not 
take it away from it; that it kept it concurrently with the 
Court of Probates, to which, for the first time, the law gave 
it. Such is, in my humble opinion, the only just construction 
that can be put upon the act of March, 1820. Tomake it 
say, that the Court of Probates was to have exclusive juris- 
diction, when it only said, “the Court of Probates shall have 
jurisdiction,” would be going somewhat beyond the power of 
construing it; it would be a usurpation of the power of 
amending, which, thanks be given to God, our constitution 
has not given to the judiciary branch of our government. 
I am, therefore, confident that the court will agree with me, 
in declaring, as I do, that not only prior to, but even after the 
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Court had jurisdiction of all the matters which are the 
subject of the present controversy. 

This is not all, may it please your honors ; I say that if it 
were possible that you could differ with me on these points, 
you would still be bound to declare that all the proceedings 
are legal and valid ; and I will now proceed to demonstrate it, 

Let us recollect that, prior to his death, John Poultney, 
finding himself unable to pay his debts, was reduced to the 
necessity of going into court and to apply for one of the 
remedies provided by our laws for the relief of debtors in 
failing circumstances. 

He made his bilan and filed it in the District Court, with - 
a petition praying for a meeting of his creditors, in order 


‘to ask from them a respite. The bilan being sworn to, 


the District Court ordered the meeting prayed for; and, 
at the same time, did, according to our law, order a sus- 
pension of every proceeding both against the petitioner and 
his property. The meeting did accordingly take place; the. 
respite was granted; and the deliberations had on the subject, 
by the creditors, were, on the application of the petitioner, 
homologated by the court. 

Now, pending the respite, and before the expiration of the 
first instalment, John Poultney died, without having paid a 
cent of his debts. 

Under these circumstances, I say, that the creditors, or 
any other person connected with the proceedings of the _ 
respite, could for no purposes whatever go to any other than 
the District Court. 

Your honors know, as well as myself, that a respite is 
always, if not with respect to all, at least with respect 
to some of the creditors of the insolvent, a delay which they 
are compelled to grant him: when the majority consents, 
the minority is forced to submit to it. But, may it please 
your honors, upon what condition is it that the law tells 
a creditor: “Thou shalt not trouble thy debtor for the 
payment of thy claim, until after the expiration of the time 
granted to him by his other creditors?” It is upon this 
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condition, that the insolvent, who has obtained the respite, pag > 
une, 


shall pay all his creditors at the expiration of the delay. 
Does not the insolvent, when he goes to his creditors, before —_ 
the notary, tell them: gentlemen, I am unable at present to v8. 
: : : : CECIL’S EX’R. 
pay you; butif you will give me some time, say one, two, and 
three years, I promise to pay you all? So he does. Then the 
creditors deliberate, and, after the -vote of each is taken 
separately, those votes are counted. An act is drawn by 
the notary, and signed by him and all the parties; that act 
is returned into court; and, on the filing of it, and on a 
motion of the insolvent, public notice is, by the court, ordered 
to be given to all parties concerned, to show cause, within 
a certain delay, why the proceedings should not be homolo- 
gated. If sufficient cause is shown, no homologation takes 
place, the respite is not granted. If, on the contrary, no 
cause or insufficient cause is shown, the proceedings are 
homologated, the respite is granted; and the stay of pro- 
ceedings ordered on the filing of the insolvent’s bilan, is 
extended to the last day of the term or delay fixed by 
the majority of his creditors. During that term or delay, 
and as long as the stay of proceedings is not set aside, 
the dissenting minority of the creditors have their arms and 
tongue tied up: they can neither act or speak against the 
debtor in any court of justice, respecting their individual 
claims, unless he dissipates or conceals his property in fraud 
of his creditors. See Villadiego, page 53, No. 166. Febrero 
juicio de concurso, lib. 3 chap. 3, No. 243. 
Such is, may it please the court, the meaning, the full and 
only meaning of these few words: “Let the proceedings be 
homologated,” which the judge on those occasions pronounces. 
These words are a solemn judgment of the court, by which the 
insolvent is condemned to pay his debts at the end of the 
delay by him asked of, and to him allowed by the majority 
of his creditors; and by which all the dissenting as well as 
the consenting creditors are estopped from exacting their 
claims until the expiration of said delay. See Villadiego, 
page 53, No. 170. That judgment of the court, may it 
please your honors, like every other judgment of a court of 
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carried into effect. 

If this is correct, and I am confident it is, then wath a 
judgment existed against John Poultney at the time of hig 
death. 

What was then to be done? If he had continued to live, ~ 
and had failed to fulfil that part of his obligations imposed 
upon him by the judgment, could he have prevented the ~ 
necessary process, to compel him to do it, from issuing? — 
Certainly not. Pasado el término de la espera puede ser 
apremiado a pagar, says Villadiego, page 53, No. 167. I shall 
be asked, perhaps, in what manner he could have been 
apremiado a pagar. The answer to this is far from beinga 
difficult one. I say, that several modes ‘of carrying the — 
judgment against him into effect, existed. 

In the first place, the deliberations before the notary, as we | 
call them, are nothing but what the French call a concordat F 
and the Spaniards a convenio, sanctioned by the judge, by ~ 
which the debtor binds himself to pay his creditors what he | 
owes them at the end of a stated period; and which binds — 
him and his property. To show that such concordat, convenio, . 
is a contract that binds him, no authority I hope will be — 
required tO he referred to; and reason, common sense and 
law, unite in telling us that it binds his property. When an 
insolvent debtor applies to a court of justice for a respite, he 
annexes to his petition a schedule or bilan of his debts, assets 
and property. Both the petition and bilan are sent before a - 
notary, at whose office the court orders the creditors to meet 
together ona certain day. There the debtor or his attorney, 
appears before the creditors; and after stating to them the. _ 
causes which have produced his embarrassments, to acquaint. 
them with his resources, he tells them: Look at my schedule; 
it shows what I owe; and, also, the debts due to me, and 
the property which I possess. With those debts, when 
collected, I shall pay you. If not collected, or insufficient, my 
property will be there to answer for your claims. The 
creditors, upon this, grant the respite, or a portion of them 
refuse it; if a majority only grant it, recourse is had, as I 
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already said to the court, to compel the minority to abide by sar iam. 
une, . 


the will of the majority. See Villadiego ut supra, No. 170. 
From the moment that the court has homologated the respite, 


the insolvent has no right to dispose of any of his means, or. 
’ to pay any one of his creditors to the prejudice of, or in 


preference to the others. If he does it, an action called revo- 
catoria, lies in favor of the mass of the creditors to have the 
whole annulled; and upon this action, things are replaced 
on their former footing. See Curia Philippica, verbo revocatoria, 
No. 25. It is from this, may it please the court, that I say, 
that reason, common sense and law, unite in telling us that 
the concordat, convenio, or contract, between the insolvent and 
his creditors, binds and affects his property. Is it not obvious 
to your minds, as it is to mine, that if it was not for the kind 
of security which the creditors find in the property described 
in the bilan, they would not grant the respite? Is it not the 
promise thus made to them, either tacitly or expressly, by 
the insolvent, to pay them out of his property, which induces 
them to grant the respite? Does not the petition and bilan 
make part of the act by which the respite is granted? Then, 
I say, that this notarial act has all the characteristics, unites 
all the requisite circumstances which constitute that description 
of obligations, which by our Code of Practice carries apare 
jada execucion; that is to say, upon which an order of seizure 
and sale issues immediately. 

This then, I contend, is one of the modes which the mass 
of the creditors have, in order to carry into execution the 
judgment of the court, by which the concordate, the 
deliberations have been _homologated. 

Now, as to the second mode, I have no doubt in my mind 
that it may be resorted to also: for, if what we call the 
homologation of the concordate or deliberations, is, as I am 
confident it is, a judgment of the court, by which the debtor 
is bound to pay his creditors, at the expiration of the time 
which they are obliged to suffer to elapse before they can 
claim any thing, I ask what can prevent a fieri facias from 
issuing for the benefit of the mass of the creditors, as soon 
as that time is passed. May it please your honors, the 
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ry Could ‘John Poultney, if he had lived, have prevented — 
CECIL’SEX’R. either the one or the other of these two modes of forcing him ~_ 
to pay his debts, from being resorted to, if he had not paid 
his creditors at the end of the first instalment? Could he 
have stopped them by any legal formality ? No, not even by 
tendering a cession of his property ; for he who has already 
had the benefit of a respite, cannot afterwards be admitted to 
the benefit of the cessio bonorum: he must pay his debts 
or go to jail. So says Villadiego, page 53, No. 167. 

There remained nothing unsettled between the insolvent 
and his creditors. His debts to all and each of them were 
ascertained and proven in the most unequivocal manner, by 
his own oath at the foot of his bilan. No new suit or action, 
therefore, was necessary to be resorted to; all that was to be 
done was to carry the judgment of homologation into effect ; 
and I say, without fear of contradiction, that the District 
Court, who had rendered that judgment, was the only one 
that could be applied to in order to enforce it. 

Could those persons, called by law to be his heirs, have 
any more right than he had himself? Could their situation | 
be different from his own? I say, may it please your honors, 
that, unless they, at once, came forward and accepted his 
succession purely and simply, and made, not only his estate, 
but their own persons and property, liable for the whole 
amount of his debts ; they could not even avail themselves of 
the respite granted to him by his creditors, although that 
respite had been homologated (approved) by the court. So 
says Febrero, who has almost constantly been our only and 
safest guide in these matters. Let me be permitted to quote 
here his very words: ‘No aprovecha, says he, la moratoria é 
los herederos del deudor, que estando pendiente, fallecio, si aceptan 
su herencia con beneficio de inventario, aunque el juez la haya 
aprovado; y la razon es, porque como por esta aceptacion es visto 
no querer obligarse ullra vires hereditarias, no hay materia 
sobre que recaiga; y ast pueden los acreedores proceder contra 
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la herencia, sin aguardar & que espire el término concedido.” See a —_ 
book 3, chapter 3, section 2, No. 243 (de consurso.) 

Had the present plaintiffs accepted the succession of their ?°UX™™E®'s 
father John Poultney, purely and simply, at the time that an v8 
application was made by his creditors to have syndics — 
appointed in order to administer his estate for the benefit of all 
concerned? No, nor could they accept it in that manner ; 
for they were minors, and the law most expressly forbade 
tutors or curators of minors to accept any succession for them 
otherwise than con beneficio de inventario. 

I believe, may it please the court, that I have shown 

satisfactorily, first, that the District Court had concurrent 
jurisdiction with the Court of Probates, of actions against a 
succession for the payment of debts due by it. Second, that 
the cause of the concurso was, in a great measure, still 
pending before the District Court at the time of Poultney’s 
death. Third, that the judgment of homologation, rendered 
by that court, was nothing more nor less than a judgment 
entered by consent of the debtor, with a stay of execution. 
Fourth, that, after the delay, execution must issue: that is 
to say, the judgment must be carried into effect. Fifth, that 
the court who rendered this judgment was the only one 
which could be applied to by the creditors to have it enforced. 
Sizth, that the plaintiffs in this case could not claim the 
benefit of the respite. Seventh, that they could not, therefore, 
prevent, by any legal proceedings, the creditors from having 
their judgment carried into effect against the succession of 
their deceased father. Enough, then, on the question of 
jurisdiction. 

But the plaintiffs’ counsel have contended that the passage 
just quoted by me from Febrero, applies only to the cases 
when the respite was granted by the king, which is, they 
say, called moratoria; and that it does not apply to those 
cases (such as ours,) where the respite is granted by the 
creditors themselves,’ which is, properly speaking, the espera : 
that the former does not avail the heirs, because it is an act 
of power, done without the consent or participation of the 
creditors, and must, therefore, be personal; whilst the latter 
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therefore, like every other contract, to inure to the benefit not 
only of the debtor, but of his succession also. q 

This, may it please the court, is all founded in error. Inthe 
first place, moratoria is a generic term, and so is espera; both 
are synonymous, and used indifferently to signify that delay 
which we call respite, whether it be granted by the king or 
by the creditors. In the next place, a respite, or moratoria, or 
espera, in which the sanction of judicial proceedings is required, 
is never a voluntary act on the part of all the creditors, 
It is voluntary on the part of the consenting majority alone: 
it is forced—always forced, as it respects the dissenting 
minority. It is because of the refusal of some, that recourse 
is had to courts of justice. Where would be the necessity of 
any such recourse, if all the creditors were willing to grant 
the espera, the moratoria, the respite—call it as you will! 
Is it required to refer the court to any authority to support 
this plainest of all propositions? Then look at Villadiego, 
page 53, No. 165; look at Febrero, [concurso] book 3, chap. 3, 
sec. 3, Nos. 238, 242; look at the Curia Philippica, verbo 
esperas, No. 3; look at the 5th Partida, law 5, title 15. 

I beg leave to say here, that I was very much surprised, 
indeed, when I heard it contended—seriously contended, that 
moratoria was the delay granted by the authority of the king, 
and espera, the delay conceded by the creditors themselves. 
I never did apprehend that gentlemen, well versed in the 
Spanish language, and in the knowledge of Spanish law. 
terms, would ever advance such an erroneous proposition. 

Let us turn to the authorities just referred to ; we shall see 
that the Curia Philippica, under the head of Esperas, says, 
No. 1: “ Aunque no vale el rescripto del principe, en que remitela 
deuda al deudor, empero vale el en que le concede espera.” The 
same book says, No. 2: ‘No teniendo el deudor bienes sufi- 
cientes para la paga de sus deudas, antes de hacer cession de bienes, 
y no despues puede pedir, & sus acreedores esperas por un plazo 
senalado.” No. 3: ‘Si todos los acreedores, no se conformaren 
en uno en conceder la espera vale en concediendola la mayor 
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parte; en los quales casos los que no conceden la espera estan Easteny Disr. 
obligados 4 pasar por lo que hicieren los que la conceden,” etc. leer 3. Sh 
Here we see but one word, the word espera, used by this —" 
. most respectable book, to express both the delay granted v8. 
by the authority of the prince, and the one conceded by “°"™***™ 
the creditors. 
Villadiego, page 53, No. 165, 166, 167, 169, 170, uses 
also the word espera and no other, to signify both the delay 
asked and obtained from the king, and that demanded of 
and conceded by the creditors. 
Febrero on the contrary, almost always makes use of the 
word moratoria, to express both these delays or respites. 
In his No. 232, loco citato, he says: ‘ De los quatro generos 
de concursos propuestos en el No. 1, de este capitulo, el tercero en 
el orden es el de espera 6 moratoria, que el deudor pide al rey 6 @ 
su consejo en su nombre, 6 & sus acreedores.. In his No. 237, 
he says: “Esta destituido de potested y facultades el consejo 
de hacienda para conceder esperas 6 moratorias.” 
In speaking of the delays granted by the king or in his 
name, he calls them moratorias de gracia. See No. 234. 
In speaking of that conceded by the creditors, No. 238: 
“La otra clase de moratorias es quando los acreedores & 
deprecacion del deudor le conceden algun tiempo, @ fin de que en 
su intermedio proporcione el pagamento de lo que les debe ; y ésta 
se llama vulgarmente espera de acreedores.” 
So we see, that legalmente, legally speaking moratoria, 
according to this writer, is the term by which are signified 
both the delay obtained from the king, and the delay obtained 
from the creditors. 
Shall we consult the dictionary of the Spanish Academy ? 
We shall read: ‘Mora (substantivo femenino forense) dilacion 
otardanza—Moratoria—s. f. espera concedida por el rey, etc., 
which has evidently for its root the word mora. 
Perhaps all the law writers above referred to, and the 
Academy itself are mistaken: it may be that the gentlemen 
on the other side understand Spanish better than they do. 
Then let us see how the lawgiver himself speaks it; I believe 
we may be safe in using his own expressions. 
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In the 15th law, title 5th, book 2d. of the Recopilacionde 
Castilla, the king says: Ordenamos, y defendemos que log 
oidores, no denni libren & persona alguna, cartas de espera de sug : j 
deudas, &c. 

In the Autos Acordados, book 2d., title 4, Auto 79, the 
lawgiver says: ‘ Luego que se pida moratoria por qualquierg 
interesado mandara el consejo, &c. 

Let us then boldly repeat, that espera and moratoria are 
synonymous terms, which both signify a respite granted either 
by the king or by creditors to a debtor who finds himself unable 
to pay his debts. 

Indeed, I cannot conceive how that could be for a moment 
disputed or even doubted. Did not the gentlemen, and does 
not the court see, that the passage of Febrero which treats of 
the effects of the moratoria, as it respects the heirs of the 
insolvent, cannot possibly bear the construction which was 
on the part of the plaintiffs, attempted to be put upon it? © 
Let us read it again. It says: ‘No aprovecha la moratoria d 
los herederos del deudor, que estando pendiente falleci6, si 
aceptan su herencia con beneficio de inventario, aunque el juez la 
haya aprovado ; y la razon es porque como por esta aceptacion es 
visto no querer obligarse ultra vires hereditarias, no hay materia 
sobre que recaiga; y asi pueden los acreedores proceder contra 
la herencia sin aguardar & que espire el término concedido !” 

Before saying that this applies only to the moratoria 
granted by the king, would it not be absolutely necessary to 
show that such a moratoria needed, after being granted, the 
approbation of a judge? Where is the man, in his right 
senses, that will feel disposed to say that it did? We might 
as well say that the power of the king of Spain was inferior 
to that of a judge, or subordinate to it in those matters. Did 
not the gentlemen see, and does not [the court know that, 
in Spain, the moratoria could be obtained in two ways? The 
one by applying to the king, the other by applying to the . 
creditors. In the first case, do we find in any writer, or in 
the laws which treat of the power of the king to grant 
moratorias, that, in order that they may be carried into effect, 





OF THE STATE OF LOUISIANA. 391 


they must be approved by the judge? Certainly not. Such “a 


approbation is necessary only in case of a moratoria asked of 
the creditors, when some of the latter refuse, and the majority sourewer’s 
are willing to grantit. Then and then only, recourse is had vs. 

to the judge, to have the minority compelled to abide by the °*™***™ 
will of the majority. So say all the law writers ; and nothing 

to the contrary can be shown. 

But it is said that the heirs of John Poultney ought to 
have been cited, when the application was made by three of 
the creditors, to have a meeting of them all for the purpose 
of appointing syndics. 

May it please your honors, there is no more foundation in 
law for that proposition, than for all those which I have 
already had under consideration. 

In the first place, there were indeed persons called by law 
to take, as heirs, the estate of the insolvent, after his death, 
to wit: his children. But they never were his heirs, until 
after the incipiency of the present suit, to wit: in March, 

1833 ; at which time his succession was accepted for them, 
as minors, under the benefit of inventory. 

But up to the latter period, that succession was vacant ; 
for nobody presented himself to take possession of it, either 
as heir or under any other title. Old Civil Code, 172, 
article 118. 

In the next place, the same code, 160, article 71, says: 

“ Nobody can be compelled to accept a succession, and may, 
therefore, accept or repudiate it.” Hence, it results that no 
man can be said to be the heir of another, as long as he 
has not, by his acceptance, declared that he is. 

In the third place, the children of John Poultney, who died 
insolvent, had no interest whatever in the settlement of his 
succession : that is to say, in admitting that they were his 
heirs without having accepted his succession, they could 
receive nothing from it, until after the payment of his debts ; 
and, as to those debts, they were already liquidated by his 
sworn bilan, and by the judgment of homologation of the 
Tespite he had obtained. In what capacity, therefore, could 
they have been cited? and for what object? The propor- 
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_June, 1835. _ the wrong supposition, that as soon as a man dies, those that _ ; 
rouirxer’s are by law called to inherit, are at once vested with all his 

= rights and titles, and also bound to discharge all his obligations, 
CECIL’SEX’R. and doin every respect, represent him. Such wasand such ig, 
may be, at present, the law of France; but such never was the. 
law here, before, not at the time of the death of John 
Poultney. On the contrary, until accepted or claimed, a 
succession remains vacant, as we have just seen; and until 
accepted or repudiated, the same is considered as a fictitious 
being, representing, in every respect the deceased. So says — 
the old Code, 162, article 74. 

These principles are not new. They are as old as the 
Roman law. See Justinian’s Institutes, lib. 2, tit. 14, 32, and 
Salgado Laberint. Cred., part 1, chap. 32, page 219, No. 3. 

Besides, the children of John Poultney were minors, and 
the law did not permit them, or their tutors or curators, to. 
accept a succession otherwise than under he benefit of inven- 
tory. See old Code, 163, articles 80 — and 71, articles 62 and 68. 

I contend, therefore, that it would have been most irregular 
and useless to have had those children served with any 
citation. Let us recollect that Febrero tells us, that the 
respite is of no avail to the heirs of the debtor, who dies during” 
its pendency, if they accept his succession under the benefit 
of inventory ; and that the creditors may at once proceed 
against the succession, without waiting for the expiration of 
the said respite. What is the plain meaning of this? Is it 
not that the heirs do not represent the deceased unless they 
accept the succession purely and simply, and thereby render 
themselves and their own property liable for the payment of 
all his debts? Is not the plain meaning of this, that the 
heir who accepts under the benefit of inventory, remains, 
when the respite obtained by the deceased is still pending, a 
total stranger to the succession ? Yes, may it please the court, 
the heirs, in such case, under such circumstances, are beings 
totally distinct from the deceased and his succession. The 
contrary cannot be admitted or sanctioned without violating 
our clearest laws. 
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The children of John Poultney, therefore, could not be 
sued; and if they could not be sued, they could not be cited. 


The estate, the succession of the deceased, a fictitious’ 


being, it is true, but a being in the eye of the law, and by 
the will of the law, was the only person that could be sued ; 
and the creditors had a right to sue it. 

Now, may it please the court, what did-the creditors do ? 
I have shown, I believe satisfactorily, that they might have 
had at once, an execution issued, or an order of seizure and 
sale, to have the property left by the deceased, sold to satisfy 
their claims, which were liquidated by both the bilan, sworn 
to by their debtor, and the judgment of homologation of the 
respite. 

In order to attain this end, three of them, acting most 
evidently for the interest of all, have presented a petition, 
stating the insolvency and death of John Poultney, and the 
renunciation of his widow to his community, and praying’ 
that a meeting of all the creditors be ordered, for the purpose 
of appointing syndics to administer the estate for the interest 
of all concerned. 

This mode of proceeding is, as the court knows, a kind of 
concurso de acreedores, which is properly called ocurencia, 6 
pleito de acreedores. It may take place, first, when the 
property of a debtor is seized by some of his creditors, and 
the others intervene and pretend to be paid in preference. 
Second, when the debtor is dead, and creditors present 
themselves before the court in which his succession is 
opened, in order to have their claims satisfied. Third, when 
creditors proceed against the property of their debtor, in 
consequence of his having fled, or of his being’ insolvent. 
This proceeding is also called concurso necesario, and is had’ 
~ con total independencia del deudor; that is to say, without 
making the debtor a party to it. So says Febrero, de 
concurso, book 3, chap. 3, sec. 2, No. 39. 

But, say the plaintiffs’ counsel, “John Poultney did not 
die insolvent. His schedule upon which he obtained the 
respite, showed that his assets and property amounted to 


more than his debts.” 
50 
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= his creditors some more confidence than they might other. — 

ceerL’s EX’R. wise have had, in his means to satisfy them, had he put his 
assets and property down to their real worth or value. Such 
an argument is entitled, in my opinion, to very little weight, 
particularly when we see that it is the daily practice of 
gentlemen, who are (God knows from what cause) real 
bankrupts, to present to their creditors bilans, which make 
them appear perfectly solvent 

What better evidence could we wish to have of the total 
insolvency of John Poultney, than the renunciation of hig 
community on the part of his widow, one of the. plaintiffs, 
shortly after his death? That renunciation is here on 
record.. Such an act, may it please the court, never takes 
place when a married man dies rich. It is never made 
except in cases of undoubted insolvency ; for its only object 
is to rid the widow from the obligation of paying the debts 
of the married couple, and to enable her to take back, out of 
the mass of the community, and free from all charges, what 
she had brought into the marriage. Indeed, the assertion 
that John Poultney did not die insolvent, comes with but 
very little grace out of the mouth of his surviving lady, after 
such a renunciation. 

Again, may it please the court, was not John Poultney an 
insolvent debtor in the eye of the law, when he called fora 
respite? See Civil Code, 439, article 1. Curia Philippica, 
verbo falidos, No. 1 and 3. No lawyer is permitted, legally 
speaking, to call him otherwise than insolvent debtor. 

Let us say, if we wish to show ourselves friends to truth, 
that, unfortunately for himself and family, and for his 
creditors, John Poultney, junior, was insolvent—perfectly 
insolvent when he departed this life, to go and present his 
general schedule before the throne of the Almighty. 

Then, I say, that the proceedings of the ocurencia were 
justly and properly resorted to; and that nobody has any 
right to object to the want of citation to the children of the 
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deceased; fur, if he had been alive and had not satisfied his 
creditors, after the expiration of: the first instalment fixed by 
the respite, those proceedings would have, most legally, taken 
place against his property, “con total independencia suya,” 
without making him a party to them. 

The plaintiffs’ counsel refer us to Salgado, to show the 
necessity of citation to the heirs, when proceedings are 
intended to be instituted against a succession which has not 
been accepted. 

I know, may it please the court, that Salgado says: 
“creditor qui cum hereditate contendere vult, qualitate et conditione 
ejus perquirere et indagare tenetur, ne judicium reddatur illusorium 
et irritum: I know that he says also, that when there is an 
heir instituted iste nominatim et specialiter erit citandus; but, 
for what purpose? “‘erit citandus et requirendus,” says he, 
“ro declaratione an adeat vel repudiet hereditatem intra 
terminum sibi a judice prefirum.” I know that this writer 
says, that when it is uncertain that there are heirs, either in 
consequence of the one instituted having renounced, or 
because the deceased made no will, and the legal heirs are 
unknown, they must be called upon by proclama, public 
advertisements; and that, if, after this is done, no one 
appears who accepts the succession, a curator is to be 
appointed to it. 

Was all that necessary? Most undoubtedly, my client 
is not, and cannot be made to bear the blame; he cannot, 
and ought not to suffer if it. was not all done. He was not a 
party to those proceedings of the ocurencia, nor was he 
employed by the petitioner as counsel to institute them. 

If all that was absolutely necessary, why was it not done? 
My friend, Mr. Grymes, who is now one of the plaintifis’ 
counsel, and who was then one of the attorneys who signed 
the petition for the ocurencia, is, I suppose, better able than 
any of us here, to inform us of the reason why all that was 
not done. 

I am sure that he will, with.his ordinary candor, tell us 
that he does not know it very well himself. The fact is, 
may it please your honors, that at the time these proceedings 
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they were to be found (which I sincerely doubt myself,) on — 
the banks of the majestic Mississippi. 
But I will add, that, had Salgado’s most valuable weal 
been better known and better understood, no better or more 
legal proceedings could have been had than those of the 


- ecurencia, such as we have them. ' Why ? 


Because it was entirely unnecessary to cause minor 
children to appear and declare, by themselves or their tutors, 
whether they would accept or repudiate the succession of 
their fathers, when the law tells us, that they cannot accept 
otherwise than under the benefit of inventory ; and when the 
law tells us also, that the heirs who accept under the benefit 
of inventory the succession of a debtor who dies during the 
pendency of a respite, cannot avail themselves of the benefit 
of it, and that the creditor may at once proceed against the 
succession (la herencia) without waiting until the expiration of 
the espera, moratoria, respite. 

But, it is said, “the old Code said, that previous to 
proceeding against or suing a vacant estate, a curator is to 
be appointed to it. So says the Code, and I say, that this 
requisite has been complied with. 

The petition for the ocurencia, may it please the court, was 
not a proceeding against the succession. No remedy is 
asked against it. The only object of the prayer of the 
petitioners is, that the creditors be called together, to appoint 
syndics to administer for the interest of all concerned. Now, 
what is the difference between syndics and curators? There 
is none. Febrero tells us, that the administrador of a concurso 
(whom we have been pleased to call a syndic) is the same 
as a curator ad bona, and that his powers and faculties are, 
in every respect, the same; and Salgado, page 221, No. 46, 
tells us, that procurators’, syndics’ and administrators’ acts, 
are binding against the succession which they represent; 
thus showing, that no difference exists between a syndic and 
a curator, except as to the name. 

“ But,” say the plaintiffs, “the judge was to appoint the 
syndic or curator”: no doubt; has not the judge appointed, 
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or done what is tantamount to his having appointed the Essrsnw Disr. 


syndics in our case? Certainly; for he has sanctioned their 
appointment upon the return made into court of the delib- 
eration of the creditors; and, upon the filing of a petition or 
upon a motion, on their part made and signed by my friend 
Mr. Grymes; he has also, ordered them to be put in 


possession of all the property belonging to the deceased 


insolvent, and to sell the same according to law. 

So we see, that before any step is taken against the estate, 
curators are appointed to administer it for the interest of all 
concerned ; and that when they are appointed and confirmed, 
they are put in possession of the estate and authorised to 
sell it. 

Then I say, that every thing which both the Code and 
Salgado required, has been punctually and faithfully done ; 
and I conclude, that the succession of John Poultney has, by 
the taking of possession, and by the sale of the land in 
controversy, been divested, legally divested of that property ; 
and that the plaintiffs, who are bold enough to come after so 
many years, and claim it in consequence of their but very 
recent acceptance under the benefit of inventory, have and 
can have'no right to any particles thereof. 

But, say the plaintiffs’ counsel, the return of the sheriff’s 
sale to George M. Ogden, dated June 13th, 1820, was 
not made until the 18th June, 1823! 

What have we to do with the sheriff’s return? Was 
that return necessary for the validity of the sale? Most 
undoubtedly not. 

But it is objected, that the sheriff’s deed of sale to the said 
Ogden, says, “that he sold all the rights and title of John 
Poultney, and makes no mention of the rights and title 
of his children !” 

Certainly, and what could that bill of sale say more 
consistent with law and truth? Had the children any title 
or rights in or to the property sold? None that I know; 
none that can be shown. They had not chosen to accept, 
in any manner whatever, the succession of their father. 
They were not his heirs; they were not vested with any 


June, 1835, 
POULTNEY’s 
HEIRS 


ves. 
CECIL’s EX’R, 





$98 


CASES IN THE SUPREME COURT 


Eastenn Dist. right or title whatever, respecting any part of his estate; 


June, 1835. 


POULTNEY’S 
HEIRS 
v8. 


CECIL’s EX’R. 


the sheriff, therefore, did not sell or transfer by his deed any 
thing of their own; and could not, of course, speak in that 
deed, of things which he did not sell or convey. 

Let me be permitted to repeat, that nothing but a positing 
and pure and simple acceptance on the part of the children, 
could make them heirs of their father, so as to vest them 
with all his rights, titles and property. See old Code, 161, 
article 71. 1st Febrero Juicios, No. 109, 110 and 111; and 
no such acceptance was ever made by order of the plaintiffs, 

Before concluding upon this question, I beg leave to offer 
a few remarks upon an error which, it seems to me, is the 
most striking of all those that the gentlemen on the otha 
side have fallen into ; and it is this: 

As I stated before, and as they show it themselves in their - 
own statement of facts, their clients never accepted the 
succession, except under the benefit of inventory. They 
evidently believed, and do still believe, that such an accept. — 
ance transferred to them all the property of the deceased, 
since they, in consequence of it, claim it, and make all their 
best efforts to sustain their petitory action to recover it. I 
think, may it please the court, that in this the gentlemen are 
totally mistaken. If such an acceptance could make the 
acceptor proprietor of the estate, ought it not to make him 
liable for all the debts due by the estate? Most undoubtedly. 
And would an action, from any of the creditors of the deceased, — 
now lie, after such an acceptance, against his children per- - 
sonally? Certainly not. The court would say, at once, read 
the old as well as the new Code of Louisiana; read the 
Spanish laws from which their provisions on this subject 
have been borrowed, and you will see that they are not 
liable personally: by accepting in this manner, they have 
told you and all the world, that they did not make themselves 
liable “ ultra vires hereditarias.” 

If this is correct, as I am convinced it is, I say, may it 
please the court, that the law did not give the plaintiffs in 
this case, the right to claim as they do, in their petition, the 
property in dispute, as their own. Look at our codes ; they 





_ - @® 


‘wa <= oo 


= 
~“ 


oO — 


OF THE STATE OF LOUISIANA. 


will show you that the only right or power which they confer Easrzux: Drsr. 


to, and are acquired by, the heir who accepts under the 
benefit of inventory, is to administer the succession. He is 
not, with respect to creditors, legatees, or any persons, ‘the 
true heir of the deceased, nor the true proprietor of his estate. 
Nor can he dispose as he pleases of any part of the property; 
he is a mere administrator, who cannot sell even moveable 
things without the authorisation of the competent judge ; he 
is bound to furnish security, if required, to answer for his 
administration, and all the obligations imposed upon man- 
dataries are imposed upon him. 

Then, I say, may it please the court, that the plaintiffs 
had no right to bring an. action of revendication in their own 
name; no right to claim the property as belonging to 
themselves. If the property claimed had been: wrongfully 
alienated, if the succcession of their father had been 
illegally divested of it, it continued to belong to, and could 


only be claimed in the name and for the benefit of that - 


succession. Upon this, therefore, J contend; yes, I contend 
that upon this alone, the plaintiffs ought to be turned out of 
court. 


Let us pass to the examination. of our second question, — 


to wit: are the proceedings in the District Court, and the 
order of seizure and sale granted against the. syndics, on 
the executory or hypothecary action of George M. Ogden, 
Peter V. Ogden and Charles Harrod, and in consequence 
of which, the property in dispute was sold, good and valid 
in law? 

As to the jurisdiction, I have, I believe, already shown that 
it existed in the District Court: I will, however, add a few 
words on this subject here. The property subject to the action 
in that case, was then in the hands of syndics, appointed 
or confirmed by that court, and subject to the orders and 
directions of that court, alone. Therefore, no proceedings 
could take place, either against the property itself, or against 
the syndics or mass of creditors, in any other tribunal. 

“But,” say the plaintiffs: “no order of seizure and: sale 
could issue until the act importing confession of judgment 
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support of that, they refer us to the old Civil Code, page . 
article 229; and, page 490, article 7. 

These articles say: “The creditors cannot obtain ae a 
execution against the person or estate of the heir, by virtye 
of a judgment rendered in their favor against the deceased; 
nor by virtue of any title importing confession of judgment, 
until they have caused such judgment or title to be declared 
executory against the heir, which shall be effected by means 
of the ordinary civil action.” : 

“No seizure can be made on a widow in community, 
or on the heir, until after having caused to be declared 
executory against them, the title executed by the deceased 
or the husband.” . 

May it please your honors, it appears to me that the 
adverse counsel did not very distinctly understand the law 
which they took the trouble of referring us to; or, if they 
did, they must have constantly been laboring under that 
palpable error which I think I have already rendered so 
clear, to wit: that the persons who are by law called to 
be the heirs of a deceased, succeed at once and without any 
formality to all his rights, titles and property, and are in the 
same manner vested with every thing that belonged to him 
before and at his death. Have I not shown that the 
acceptance of a succession is absolutely necessary to make 
an heir? Have I not shown that until a pure and simple 
acceptance there is no heir ? 

And now, in point of fact, was there any order of seizure 
or execution obtained, issued or carried into effect, against 
either the persons or estate of the heirs? 

Let the plaintiffs show us: Ist. That without any 
acceptance on their part they were heirs; 2d. That their own 
property has been the object of the order of seizure and sale 
in question. Then, this ground of theirs will be supported 
by the laws which they quote; but, they cannot show any 
one of these two things; their ground, therefore, is untenable. 

The order of seizure was not directed against any property 
belonging to the plaintiffs. It was directed against property 
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belonging to the vacant succession of their father, which, ©4st==x Disr. 


until accepted was a fictitious being, representing him in 
every respect, and was defended by syndics who were 
appointed and confirmed to administer for the interest of all 


~ concerned ; and I contend, that so far these proceedings were 


perfectly correct. 

But, it is contended in the next place, “that the order of 
seizure and sale issued irregularly, because the parties 
applying for it, did at the same time, pray for citation and 
judgment against the syndics, which was an abandonment 
of the via executiva.” 

Unless I am very strangely mistaken, there can be no 
solidity in this new position. I wish to know where the law 
is to be found, which says, that “if the executory action and 
the ordinary one are brought at the same time, in the same 
petition, the whole shall be null. Would the gentlemen 
have the goodness to point out that law tome? No such law 
exists, or ever existed in this country. 

We are only referred to two decisions made by this honorable 
court, in which exceptions having been taken to proceedings 
of the same kind, it was ruled that both actions could not be 
cumulated. This was I conceive perfectly correct, though 
in my opinion the authorities relied upon by the court did 
not very clearly bear them out. 

The first of these authorities was the Curia Philippica, via 
executiva, Nos. 1 and 2; and 3d Febrero Juicios, Nos. 72, 
113 and 115. 

I beg leave to read them, and state my reasons for saying 
that neither the one nor the other did cleanty support the 


decisions of the court. 


The Curia Philippica, No. 1, says: “ Via executiva is the 
way by which we come to the execution and accomplish- 
ment of the titles and instruments, which import confession 
of judgment. It is of its nature brief and summary. It 
was introduced in favor of the republic, re: of the actor and 
creditor.” 

It says, No. 2: “Hence it follows, that when a man has 


that kind of action, if he uses it and sues also in the ordinary 
51 
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on paying to the defendant his costs; because both the 
executiva and the ordinaria via have been introduced in 
his favor, and though distinct, are not contrary to each 
other; and in using the one he does not abandon.the other.” 

Febrero citato says, No. 183: ‘ As to the question whether 
the actor, after having brought an ordinary action, may 
dismiss it and pass to the via executiva, the authors are 
divided for want of legal decision. Some say that he may, 
provided he pays the defendant’s costs. But Carleval de 
judic. tit. 3, disp. 14, supposes two cases: the first, when the 
creditor who made his selection, having it in his power 
to use the executiva, abandons the ordinaria, and resorts to 
the ezecutiva ; in which case, Carleval, supported by upwards 
of thirty authors, and some texts of law which he quotes, 
says, that he cannot; and that the exception of litis pendencia 
will stop him, unless the debtor remains silent: because, in 
the first place having chosen the via ordinaria, when he could 
use the executiva, he is considered as having renounced this; 
and in the second place, it is not in his power to abandon the 
suit which he has commenced and is pending between him 
and his debtor, without his consent; because when there 
already is litis contestatio, it amounts to a quasi contract,” &c. 
and I adhere to his opinion. 

No. 115: “And if the creditor brings first the action 
executiva, and then passes to the ordinaria, he may dis- 
continue this and go on with the first, on paying the costs 
occasioned to the defendant, by the proceedings on the 
ordinaria ; and the reason is this: the two actions are distinct 
but not contrary. The executiva is introduced in his favor ; by 
using the ordinaria he is not considered as having renounced 
the executiva, except when he does expressly say so, and 
no injury or prejudice results to the debtor, provided his costs 
are paid him.” 

I candidly confess that I cannot see in any of these 
quotations from the Curia Philippica and Febrero, how it 
would be permitted to decide as the court has done in the 
cases referred to by the plaintiffs: at the same time, I will 
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say, that if I had the honor of a seat on this bench, I would Easrenw. Disr. 


also compel the actor to make his selection, if an exception 
was taken by the debtor to his cumulating both remedies in 
the same petition, and my reasons are these: when the 
executory process issues, the debtor may have the execution 
suspended, by filing, within ten days, certain exceptions, such 
as that of payment, fraud, simulation, usury, &c.; and when 


any of these exceptions is filed, there is litis contestatio, and 


the law requires that the proceedings should, from that time, 
follow the course of an action ordinaria, until final judgment. 

If, then, the creditor, without waiting for any exception 
of those just mentioned, and in the same petition in which 
he takes the via executiva, and obtains his order of seizure 
and sale, proceeds, also, in the ordinary way by citation, &c., 
I would at once, upon an exception filed by the debtor, to 
that effect, tell the creditor, you have yourself, by proceeding 
as you have done, turned from the ezecutiva to the ordinaria ; 
the executiva must, of course, be suspended until the ordinaria 
is completely gone through, and a judgment rendered: but, 
surely, unless there was an exception to that effect, I never 
would feel authorised to throw any obstacle in his way. 
This, the court seems to have taken good care not to do; 
for, I see that in both the cases quoted by the plaintiffs, 
exceptions were filed by the debtors. 

Be it as it may, after all, those two decisions do not support 
the plaintiffs in their new position; for, certainly it cannot 
possibly be inferred from either the one or the other, that 
when a man cumulates in the same petition, the executive 
and the ordinary actions, his proceedings are null and void: 
and one solemn decision, at least, in the absence of law, 
(admitting that this court may in that case or in any other, 
make laws for our government, which, I believe, no body 
will presume. to say it may,) would have been necessary 
to justify the plaintiffs in taking that bold ground which 
I hope the court will say is far from being at all tenable. 

Let us add here one single remark: those who were in 


possession of the property, against whom the order of seizure 
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and sale issued, and who were the only and real defendants 
who might therefore have, if they had thought it proper, 
taken any exception to that pretended irregular mode of 
proceedings, have not said a word; have made no objection 
at all. 

Can the plaintiffs, who are strangers not only to those 
proceedings, but to the succession against which they were 
directed, can they I ask, come now and disturb what has 
been done by all the true parties to that executory action? 
I am persuaded the court will say with me, that they cannot, 

But it has been objected “that Mrs. Poultney was never 
cited.” Admitted; and what of that ? 

If her husband had been alive there would have been no 
necessity to serve him with a citation. Curia Philippica, 
juicio executivo verbo mandato, No. 7. 

In the second place, she was not in possession. 

In the third place, she had renounced the community. 

Finally, her children whose natural tutrix she was, had ° 
not been made heirs by any acceptance and were total 
strangers therefore to the succession, which I repeat, was a 


fictitious person representing the deceased in every respect, 


and whose interests were defended by syndics duly appointed 
to administer for the interest of all concerned. 

For what purpose then should she have been cited? 

She could have no defence to make either in her own 
name or in the name of her children. 

Suppose that she or her children were interested, I say, — 
that as the debt claimed was proven by a notarial act, by the ~ 
bilan of the deceased, and by judgment of homologation, no 
kind of defence, plea or exception, on her or their part could 
exist; and I say, that in such a case no citation was 
necessary. Look at the Curia Philippica, Febrero and 
Villadiego, and you will find that though it is a universal 
principle of law, that citation is necessary for the validity of 
proceedings in court, and that the want of citation vitiates 
the whole, yet, in a case like that under consideration the 
citation may be dispensed with. Curia Philippica, juicio 
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Villadiego, pages 7, and 8. 

Another objection on the part of the present plaintiffs is, 
that the sale ought not to have been made by the sheriff 
upon the order of seizure, that it ought to have been made 
by order of the syndics. — 

What of that again ? 

The syndics, who defended the fictitious person representing 
in every respect the deceased, who were in possession, who 
had been authorised to sell according to law, might possibly 
have said to the actors: ‘We do not deny your claim ; we 
know it to be just ; but we shall ourselves cause the property, 
which-is specially mortgaged to you, to be.sold as the law 
requires ; and out of the proceeds we shall satisfy you.” I 
have no doubt that this answer would have been held good 


by the court. But can it be said that, because those syndics- 


who were the only proper defendants, would not or did not 
think proper to make such a defence, and instead of making 
it, consented, either tacitly or expressly that the property 
should be sold by the sheriff, on an order of the court, 
the sale made in that manner is null and void? Surely, 
the plaintiffs’ counsel cannot insist upon such a pretension 
as this. 

We come now to the last point, which, in my opinion, is 
entitled to some consideration, and which is the second of 
the printed points of the plaintiffs, to wit : 

“The acceptance of the inheritance by the heirs has a 
retroactive effect,” &c. 

In support of this, we are referred to the Civil Code, 160, 
articles 72 and 73, which says : 

“The acceptance of the inheritance, has a retroactive 
effect, that is to say, the heir is thereby considered as if he 
had taken possession of the estate at the time when the 
succession was opened by the death of the person to whom 
he succeeds, whatever be the time that elapsed between such 
death and the acceptance ; from whence it follows, that the 
heir has a right to all the property which may have increased 
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Eastern Dist. the estate during that time, and that he is likewise bound to 


ee support all the charges which may have accrued.” 
a a “The acceptance of the heir has also this effect, that he 
vs becomes of right and without any authorisation of justice, 


ceit’S XR: seized of all the goods, rights and actions of the deceased, 
under the obligation of satisfying all the charges of the 
succession.” 

May it please your honors, I am inclined to think, that had 
the plaintiffs’ counsel reflected somewhat. more seriously, 
before printing their twenty-three points, they would have 
spared themselves the trouble of inserting this among them. 
They would certainly have seen, that the two articles which 
they have had the candor to quote in support of it, could not 
in any manner be made to apply to their own case. Ist, They 
are found under the head of, and apply exclusively to, the 
acceptance pure and simple. 2d, The plaintiffs never accepted 
in that short but dangerous manner; they were cautious 
enough to accept in the safest of all ways, that is, under the 
benefit of inventory. 

The first manner of acceptance renders the acceptor liable 
for all the debts of the deceased. So say the two provisions 

_of the code above transcribed. 
_ The second does not make the acceptor liable ultra vires 
hereditarias. 

In the first case, the heir takes all but pays the debts, 
whether that all is sufficient or not; and he pays them out 
of his own money and property, of course, when the estate 
thus by him taken, is insufficient. 

In the second case, he takes the estate, to pay the 
debts out of its proceeds. When they are paid, if a balance 
remains, it is his; but when there is none, he is not even 
rewarded for his trouble ; for no commission or remuneration 
is allowed him for his administration. Civil Code, page 164, 
articles 96,97. Ibid., page 170, article 116. 

In the first instance he is the true proprietor. 

In the second, he is a mere administrator, without salary. 

To conclude, I shall take the liberty of referring the court 
to Salgado, who speaking of the rétroactive effect of the 
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acceptance, says, page 221, No. 42: ‘Ista fictio retroactiva Eastern Disr. 
non est in consideratione, quando vertitur prejudicium tertii, qui- iho 
jus habebat quesitum antea quam fictio locum haberet.” ae 

I believe, may it please the court, that I have succeeded 
in making good the defence which I had undertaken to 
make. I think I have succeeded in showing that the 
succession of John Poultney, jr., had, prior to the suit 
brought against my client, been legally divested of the 
property in dispute; that the court, by the process of 
which the said succession has been thus divested, had 
full jurisdiction; that all the proceedings before it, have 
been regular; and I am satisfied that you will say with 
me, that the plaintiffs have no kind of title to the property 
now in the possession of my client; that judgment ntust, 
therefore, be rendered in his favor, against them. 

As to the question of prescription, I shall say nothing. 
It was ably treated by my colleagues; but, I beg leave to 
tell you candidly, that, upon a strict examination of the law, 
and of the facts to which it applies, prescription does not 
exist in favor of my client. It is not, therefore, upon this 
ground; it is upon those that I have just discussed, and, I 
think, made irresistible, if not by my feeble arguments, at 
least by positive, clear law and authorities; that I rely 
to hear it said, in consequence of your judgment; ‘The 
plaintiffs are gone.” ° 
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Grymes and Slidell, for the plaintiffs, in reply. 

This is not a vacant estate, as contended for by the counsel 
for the defendant. The heirs were present, known and 
represented ; and as the law then stood an estate was only 
declared to be vacant, the heirs of which were either 
unknown, or absent and unrepresented. Civil Code, page 172, 
article 120, 121. Ibid., page 158, article 57. 4 Toullier, 
page 318, No. 294. 

2. The property of Poultney’s estate vested in his children, 

. who were his legitimate heirs from the moment-of his 
decease, and by the mere operation of law. Civil Code, 
article 10, page 146. Ibid., 60, 1, 2, 3, page 158. Domat, 
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Prelectionis, 2 vol., page 70. 7 Louisiana Reports, 222, 
Bedford vs. Urquhart, ante 234, 241. 

3. A vacant succession represents the heir and not the 
ancestor. Merlin’s Rep. verbo heredité, No. 1, 23. 4 
Toullier, pages 93, 95, Nos. 80, 83. Vazeille traité des 
prescriptions, vol., 1, Nos. 72, 73, page 77. 

4. If a curator be appointed to a vacant estate, without 


citing the heir, or without using due diligence to find him © 


out so that he may be informed of the proceedings, such 
appointment is null and void. Salgado, page 221 Nos. 19, 
20, 23, 24. : 

5. In this case, prescription does not run against the heirs 
as is contended for. Uninterrupted possession animo domini 
under a title translative of property, is necessary to form the 
basis of the ten years’ prescription and to acquire a complete 


title. Civil Code, articles 38, 44, page 482. Vazeille, vol. 1, . 


page 30, Nos. 32, 69. 10 Martin, 291. 
6. According to the statutes passed by the legislature and 


which were in force when this succession was opened, the 


property of an estate or of a vacant succession could only be 
sold by order of the judge of Probates, contradictorily 
with an attorney appointed to represent the absent heirs. 
See Session acts of 1817, page 186. 

7. The respite granted to Poultney before his death, enured 
to the benefit of his heirs after his decease. 7 Febrero part 2, 
lib. 3, chap. 3. No. 232. All the obligations of the ancestor 
are presumed to be heritable under our laws. A person is 
deemed to have stipulated for himself, and his heirs and 
assigns, &c. Civil Code, article 22, page 264. 

8. In order to have availed themselves of the respite, the 
creditors should have had the judgment of homologation 
declared executory against Poultney’s heirs after his death; 


because property which has ceased to be his, cannot be - 


affected by a judgment to which the new owners are not 
made parties. Legendre vs. M‘Donough, 6 Martin, N. 
S., 513-14. 
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Bullard, J., delivered the opinion of the court. 

This cause, in connexion with others strongly analagous, 
involving a variety of difficult and embarrassing questions of 
law, on the solution of which, it is understood, depends a vast 
amount of property, has occupied for several weeks, the 
anxious and undivided attention of this court. Both parties 
come forward under circumstances of equity: on the part of 
the plaintiffs, they appeal to their tender age and legal 
incapacity, and invoke the protection of the laws as the 
guardian of their rights. The defendants, on the other 
hand, exhibit themselves as utter strangers to the original 
proceedings of which their adversaries complain, as possessors 
in good faith, by purchases fairly made for a valuable 
consideration, and long possession. They, in their turn, rely 
on the presumed sanctity of judicial proceedings, growing out 
of the alleged insolvency of the plaintiffs’. ancestor, the 
renunciation by his widow, and the silence and acquiescence 
of all concerned, fora period of thirteen or fourteen years. 

In this conflict of equitable considerations we are bound 
to examine the legal rights of the parties, according to the 
laws in force at the time these transactions took place, 
without regard to any change cf laws or circumstances since 
that period, guided by the best lights within our reach; and 
in this investigation we have been greatly aided by the very 
able and elaborate arguments of counsel on both sides. 

The succession of John Poultney, junior, whose title to 
the property in controversy is not contested, was opened 
in 1819, and this suit was instituted by his minor heirs in 
December, 1832, who afterwards, and pending the suit, 
accepted his succession, with the benefit of inventory. The 
defendant denies the title of the plaintiffs, and sets up title 
in himself, under a sale from Charles Harrod and Francis B. 
Ogden. The vendors of the defendant being called in 
warranty, answer by a general denial. 

A leading question argued at the bar, and which first eae 

for our consideration, relates to the true legal situation of 
Poultney’s estate as vacant or not, and whether, according 


to the law then in force, his heirs were vested with the title 
52 
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time this suit was instituted, or the estate was formally 
accepted in 1833, they. must be regarded only as having 
the faculty to acquire the property by acceptance, while the 
succession must, in the meantime, be considered as vacant, 
and not represented by an heir at law. It is conceded that 
the maxim of the customary law of France, that the title and 
possession of the heir, are but the continued and prolonged 
title and possession of the ancestor, according to that fiction, 
which represents the ancestor at the moment of his decease, 
as investing his heir with all his rights, le mort saisit le vif, 
was not known in its full extent to the Roman law, nor 
adopted in Spain. But, it is contended that the succession 
of children who, at the death of their father, were under 
the paternal power, and were denominated sui heredes, 
formed an exception to the general rule; and that, as 
relates to them, no acceptance or judicial recognition, or 
additio hereditatis was required to invest them with a perfect 
title to the property left by the father. That, while other 
classes of heirs, by the Roman law, were considered as 
having acquired a right in the property composing the estate, . 
only by acceptance or some act equivalent thereto, these 
forced or necessary heirs, on the contrary, were regarded as 
continuing the existence of the pater familias, both in 
property and possession ; and that. a succession so represented 
could not be considered as vacant or hereditas jacens. 

This necessary heirship, which involved as a consequence 
the obligation on the part of the heirs to pay even ultra vires 
hereditarias, all the debts and charges of the estate, does not 
appear to have been adopted as a part of the law of Spain. 
That such heirs, without even entering on the estate, were 
capable of transmitting, at their death, the inheritance to 
their heirs, is undoubted ;_ but the right of abstaining from 
the succession, of repudiating it, and consequently of being 
exonerated from the actions of creditors before acceptance, or 
intermeddling, and finally that of accepting with the benefit 
of inventory, appears to us repugnant to those subtilities of 
the ancient Roman law. 1 Gomez varie Resolutiones, verbo 
Transmis, hered. No. 25 et seq. 
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The text of the Ist law, title 14 of the 6th Partida, which 
treats of the entrega does not recognise any distinction between 
ordinary heirs and those who were denominated sui heredes. 
This entrega or delivery is defined by that law to be the 
corporal taking possession of the property composing the 
estate: ‘apoderamiento corporal que recibe el heredero de los 
bienes de la herencia ;” and it is said to be attended with great 
advantage, for the heir gains thereby, at once, the mastery 
or ownership of the estate: “ca, si de otra guisa fiziessen avria 
el nome sin la pro.” 

Whatever difference of opinion may exist among commen- 
tators, as to the true construction and effect of this law of 
the Partidas, it appears to us that the provisions of the Code 
of 1808, were too plain and explicit to admit of the distinction 
here contended for. According to that code, no one could 
be compelled to accept a succession and to assume the quality 
of heir: having accepted, he might still renounce; and 
having renounced, he might, in some cases, still accept 
again. It may, therefore, be said, that the heir could not 
be compelled to renounce within the period limited for his 
acceptance. Until such acceptance or renunciation, the 
inheritance is considered as a fictitious being, representing, in 
every respect, the deceased, who was owner of the estate. 
The acceptance has, it is true, a retroactive effect, and the 
heir is considered as having possessed from the opening of 
the succession; but it is by acceptance he is considered as 
seized of the property. Before acceptance, his title is in 
facultate, but not vested, at least as to third persons. Civil 
Code, page 161 et seq. The widow having renounced the 
community, and no body claiming the estate as heir, or under 
any other title, it must be considered as a vacant estate, 
according to the definition given in article 118, page 172, 
although the heir was present. 

Such is the view taken of the provisions of the Code, by 
this court, twenty years ago, in the case of Cresse vs. 
Marigny. “The principle is,” says the court, “that, until 
acceptance or renunciation, the inheritance is considered as 
a fictitious being, representing, in every respect, the deceased. 
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sasterN Dist. [pn the meantime there is no heir, and we see no reason why 
June, 1839. the persons who have a right to refuse to be heirs, should be 


routtxsy’s considered as such, before they make known their intentions.” 
HEIRS 


v8. 4 Martin, 57. 

cuctL’s EX’. «Tf the mother and natural tutrix of the minor heirs of 
Poultney, had, with the advice of a family meeting, accepted 
the succession for them, soon after the death of their father, 
they would have been regarded, in relation to creditors, . 
rather as administrators than as the true heirs and proprietors 
of the estate; they might have been required to give security 
for the administration: they would have been entitled, in 
their own right, as heirs only to the residuum after the 
payment of the debts and charges of the succession. Civil 
Code, page 168, article 104, et seq. 

When, as in the case now before us, the acceptance takes 
place many years after the opening of the succession, after 
the property has been alienated by judicial authority, at the 
instance of creditors, and for the payment of debts which 
formed a charge on the estate, and upon the heirs, the 
retroactive operation of such an acceptance ought not to 


The rules and be considered as conferring on the heir such absolute pro- 
forms prescribed : : . 
forthe alienation petty, in the effects composing the succession, as to enable 


of minors’ pro- 1; Oe i as : 
mals, 24 onch, him to maintain a petitory action, without any regard to 


ont ae & ae the intermediate alienations. That such acceptance might 
on. e so. in . . . 
pursuance of the suffice as evidence of title against a naked possessor, may be 


iy meeting, and true; but, when the title set up by the possessor, rests on an 
0 


for its appraised alienation provoked by creditors, before acceptance, it cannot 
ply to property be regarded as a mere nullity: and the great difficulty and 


alienated by ju- ee 
dicial authority, eMbarrassment in this case, have arisen in settling the 


at the instance of principles of law, according to which the validity of the 
ereditors and for x 
the payment of defendants’ title ought to be tested. 


deb I ; ; é' ; a 
Ritned sderge Upon this subject, we think the following propositions 


on the estate; may be laid down as fair and logical deductions from the 
because the sale : 

va! a & principles of the Code just announced : 

which minors . . . . 

were interested, 1. That the rules which apply to the alienation of minors’ 


ofall ext property, as such, to wit: that it should be sold in pursuance 


ways a of the advice of a family meeting, and not for less than its 
exception to e . N, . e . 
—_ appraised value, have no application to this case ; because, 
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the sale of property in which minors are interested, for 
the payment of debts, has always formed an exception to the 
rule; and, because the minor heirs, at best, have but a 
residuary interest in the estate, which could be ascertained 
only by a full administration. 

2. That all those grounds of nullity in the proceedings, 
which assume and are founded upon the hypothesis, that the 
minor heirs were always, from the opening of the succession, 
and before acceptance, his representatives in relation to cre- 
ditors, and as such, entitled to citations and notices, must be 
laid out of view as inapplicable. These minor heirs, without 
acceptance, must be considered (saving the right to accept 
at a future time) as strangers to the succession, and the 
succession itself as vacant, and not represented by an hev. 

These principles may be said to be of a negative character, 
and to warn us what ought not to be our guide, rather than 
as furnishing the true legal test and standard, by which we 
are bound to estimate the pretensions of the parties to this 
controversy. Both parties have appealed to article 95, 
page 164, of the Code, and much reliance has been placed 
on the principles which it consecrates. It declares, that 
“so long as prescription of the right of accepting is not 
acquired against the heirs, who have renounced, they have 
the faculty still to accept the inheritance, if it has not been 
accepted by other heirs, save, however, the rights which 
may have been acquired by third persons, upon the property 
of the succession, either by prescription, or by lawful acts 
done with the administrator or curator of the vacant estate.” 

This article applies by its terms, to a case somewhat 
different from the one now before the court. It supposes 
a renunciation by the heir, and a subsequent acceptance 
by the same heir. Now, a renunciation is not presumed, 
and in a legal sense of the word, the plaintiffs cannot be 
said to have renounced the estate of their father. Their 
tutrix might, with the advice of a family meeting, have 
accepted, but then it could only have been with the benefit of 
inventory. The estate was rather left vacant than renounced, 
their tutrix having neglected to take any steps to preserve the 
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Eastsen Dist. rights of her children. - Let us suppose she had accepted, 
June, 1835. and finding it afterwards for the advantage of her children 
routrxey’s to abandon the estate, what steps would she have been 

“ve. compelled to take by the law then in force? The 7th. 
cECIL’S EX’R. ‘Jaw of title 19, of the 6th Partida, provides for such a 
case. It declares, that “when a minor has been admitted 
as heir, if he considers it disadvantageous to retain the 
estate, he may pray the judge to authorise him to abandon 
it, although he may have entered upon it. But when this 
is to be done, it should be contradictorily with the creditors, 
that they may know for what cause he abandons; and 
the judge, if he considers it disadvantageous to the minors to 
retain the estate, may authorise him to abandon, and replace 
him in his former condition, first placing all the effects which 
belong to the estate in custody, (recabdo.)” We here see, 

_ that while the law is indulgent to minors, it is provident . 
of the rights of creditors, and that they are entitled to notice, 
whenever the heir who has accepted, wishes to renounce, 

ee and that the property composing the estate, must be delivered 

has elapsed, an into the custody of the law, and that in substance such an 
sy mag abandonment is a surrender of the estate, to be administered 


aote ant “u- for the benefit of the creditors. Perhaps the heir who had 
the payment of never accepted, ought not to be placed in a worse condition, 


debts due by th : 
Jcccied, Y and than one who having once accepted, renounces the estate, 


more especially - . : 
ma Sempre and comes in afterwards to accept a second time, which 


on the eer is the case provided for by the 95th article now under 
> Ww 


alienate ill ‘ ‘ - 2 
conclude. the Consideration ; and we can see no good reason for considering 


heirs who accept }; nee ; 
afterwards, with his condition more favorable, nor can we perceive, why an 
the benefit of in- alienation made fairly by competent judicial authority, and 


tory. 
bey a settled f0r the payment of debts due by the deceased, and more 


principle _ that especially debts secured by mortgage on the property aliena- 


the retroactive ; 
effect of an ac- ted, should not conclude the heirs who accept afterwards, 


ceptance, which with the benefit of inventory. 


fiction, should We have high authority for assuming as a principle, that 
not be so extend- is ent 

edd as to operate the retroactive effect of an acceptance, which is in truth but 
of the Mights of 2 fiction, should not be so extended, as to operate to the 
thi TSODS, nyejidi j j eV] j 
meer ns, prejudice of the rights of third persons, previously acquired. 


quired. 1 Salgado, part 1, chapter 32, Nos. 40, 41, 42. 
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If the plaintiffs, on their acceptance of the estate, instead Easrerx Dist. 


of a petitory action, had instituted their action for restitution 
in integrum, their success would have depended on the proof 
of two facts: minority and lesion. In considering whether 
they had suffered lesion, regard must have been had 
exclusively to the state and condition of things, at the time 
the transactions complained of took place, without any 
reference to subsequent changes, wholly independent of the 
will, or acts of either party. It is, to say the least of it, 
extremely questionable whether the plaintiffs, by adopting a 
different form of action, can change the measure of their own 
rights, or those of their adversary. 

With these general principles in view, we proceed to 
examine the-condition of the succession of Poultney, at the 
time of his death, in relation to creditors, and the rights of 
creditors in relation to the property, and to the heirs at law. 

We cannot doubt, from the evidence in the record, that 
John Poultney died insolvent, not only in a legal sense, but 
in the common acceptation of the word. A few months 
before his death, he had applied to the District Court, to call 
his creditors together, alleging his inability to meet his engage- 
ments, and had obtained a respite for one, two and three years, 
which was homologated by the court. He died before the first 
payment fell due, according to the terms of the respite. The 
respite was asked for and granted, on the express ground of his 
inability to pay his debts, and the suit brought by him against 
his creditors a species of concurso, for the purpose of obtaining a 


forced respite, constituted him a falido or insolvent, according - 


to the doctrine of the Curia Philippica, verbo falidos, Nos. |, 3. 
After the respite was granted and sanctioned by the court, 
the debtor might have been compelled to pay at the terms 
fixed by the respite, and was no longer at liberty to make a 
voluntary surrender or cessio bonorum, and was without any 
other remedy : he might be compelled to give security, if it 
was proved that he concealed or dissipated his property, in 
_ fraud of his creditors. Villadiego 53, No. 166, 167. 
Whether the same court, which homologated the agree- 
ment of a majority of the creditors, and had ordered a stay 
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compelling the debtor to pay, without: the necessity of - 
instituting a new suit, we do not think it necessary to decide; 
but it appears clear to us, that neither the debtor nor his 
representatives could afterwards contest the validity or 
amount of the debts set forth and admitted in his petition ; 
and that as to both, the judgment of the court homologating 
the agreement, would have the force of the thing adjudged, 

But the debtor in this case died before the first payment 
fell due, according to the terms of the respite ; and the 
question has been much discussed, whether the legal repre- 
sentatives of Poultney could avail themselves of the delay 
granted by the creditors and sanctioned by judicial authority 
or whether the privilege was merely personal, and ceased on 
the death of the debtor. Febrero seems to distinguish 
between heirs pure and simple, and those who accept.with 
the benefit of inventory. His words are, ‘‘no aprovecha la 
moratoria & los herederos del deudor que estando pendiente 
fallecio, si aceptan su herencia con beneficio de inventario, aunque 
el juez la haya aprobado ; y la razon es, porque como por esta acep- 
tacion es visto no querer obligarse ultra vires hereditarias no 
hay materia sobre que recayga, y asi pueden los acreedores 
proceder contra la herencia sin aguardar @ que espire el término 
concedido.” os 

It is contended by the counsel for the appellants, that 
the moratoria here spoken of, is the respite granted by the 
sovereign or his council, and not that which is more 
properly called the espera, founded on the consent of creditors 
in a concurso. 'To this objection it may be answered: first, 
that the two words moratoria and espera are used both in the 
texts of the Spanish law, and by the best commentators, as 
synonymous; differing only in their etymology and employed 
indiscriminately by Febrero‘himself. Second, that he speaks 
of the respite as not availing the beneficiary heir, although 
it had been approved by the judge, and therefore not 
intending to confine the principle to that kind of respite 
which flows from the royal prerogative, and which required 
no judicial sanction, but was, in fact, a mandate addressed 
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to the tribunals, commanding them not to molest the debtor Easrenw Dist. 
for a specified period; and again, that the same author had Jat, We 
previously said that the moratoria granted by the prince, rourrrer’s 
° os ° . TRS 
is a mere personal privilege, and did not extend either to the - 
sureties or successors of the debtor: but the reason given by °#¢!’s Bx’n. 
the author renders it clear to our minds that he meant such 
a respite as the one granted to Poultney, by his creditors. 
The reason assigned is, in substance, that the heir who 
accepts with the benefit of inventory, does not accede to the ay 1‘ 
obligation of his ancestor to pay the debts, but he engages granted to a 
to pay so far as the means of the estate may extend. The creditors, and 
condition upon which the respite was granted, to wit: that — Sr 
the debts should be paid at the stipulated periods, under pain ment ae 
of compulsory process, no longer exists, as between the to the terms of 
creditors and the beneficiary heirs; and, therefore, the estate wil Fa 
if i j i indings: considered _in- 
contract, if it be so considered, is no longer binding: but ae an = 
the authority of Salgado is explicit on this point. 1 Salgado, debts all due 
and demandable, 
part. 2, cap. 30, No. 71.. notwithstanding 
We are, therefore, of opinion that the estate was insolvent; bs Pre = 


the debts all due and demandable, notwithstanding the cepted with the 
: , benefit of inven- 
respite; and that the succession was not represented by an tory. 
heir; and the question now arises, what remedy was left 
to the creditors; what proceedings did the law authorise 
them to take, and before what tribunal could they proceed ? 
The widow, shortly after the death of Poultney, caused 
the seals to be affixed on the effects of the estate, proceeded 
under the authority of the Court of Probates to have an 
inventory taken; and, finally, on the 25th of January, 1820, 
by a formal declaration before a notary public, renounced the 
community of acquests and gains. In this state of things, . 
on the 10th of February, 1820, some of the creditors, who 
were parties to the respite, applied by petition to the same 
court, that of the First Judicial District, representing the 
insolvency of the succession, the renunciation of the widow, 
and that the estate was unrepresented, and prayed a meeting 
of the créditors for the purpose of taking into consideration 
the affairs of the succession, and of naming syndics to 


administer the same for the benefit of all concerned. A 
53 ; 
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Eastern Dist. meeting of the creditors was thereon ordered. The creditors 
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met and appointed syndics, whose appointment was confirmed 
by the court, and they were authorised to take possession of 
the estate, and to sell the property. The petition presented 
by the syndics for that purpose, represents that they had 
been appointed, and that more than ten days had elapsed 
since the filing of the proceedings, and no opposition had 
been made. This order of the court bears date April 4, 1820, 

On the 23d of March preceding, the same syndics 
presented their petition to the judge of the Court of Probates, 
in which they set forth that the widow Poultney having 
renounced the community, a meeting of the creditors of the 
deceased had been had, under the authority of the District 
Court, and that they had been appointed syndics; they 
therefore pray that the seals of the Probate Court may 
be taken from the papers, effects, &c., of the deceased, and 
the same delivered to them to be administered-according to 
law; wherefore the court gave the following order: “Let 
A. Peychaud, Esq., justice of the Peace, be authorised to 
take off the seals affixed upon the papers and effects left by 
said deceased, as prayed for.” 

Did the syndics thus appointed legally represent the vacant 
succession of John Poultney ; and if so, were the proceedings 
had contradictorily with them, which terminated in the 
alienation ‘of the property in controversy, binding on the 
heirs, who subsequently accepted his succession, according to 
a just construction of that article of the Code, above com- 
mented on, which recognises the validity of acts done with- 
the administrator or curator of the vacant estate ? 

The counsel forthe appellants in their 4th point, contend 
that no forced surrender could be had of the estate of 4 
deceased person, on the suggestion of its insolvency. It 
could only be administered by the Court of Probates. The 
first case relied on, that of Dupuy vs. Griffin, differs essen- 
tially from this. In that case the estate had been in a train of 
administration, by a testamentary executor acting under the 
authority of the Court of Probates, and this court decided, 
that the creditors could not compel the surrender of it to be 
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administered by syndics. In the case of Jenkins vs. Tyler, Easrsax Dasr. 
the only question was, whether an order of seizure issued June: ale 
against mortgaged property, could be prosecuted after the reveryess 
death of the defendant, who died after the seizure. But the ue 
question now presented is, not whether by the law existing “'**"*™ 
at that time, the representatives of an insolvent estate could 

be compelled to surrender it into other hands, to be adminis- 

tered for the benefit of creditors, but whether syndics or other 
representatives could be validly appointed to represent the 

succession of Poultney, not otherwise. represented, at the 

instance of creditors, with a view to the administration of the 

property, for the benefit of all concerned in concurso, and if 

so, whether such appointment by the creditors, sanctioned by 

the District Court, constituted them legal administrators of 

the succession. 

That an estate not represented by an heir, might by the nie he 
Spanish law, be provided with an administrator or curator, an ‘ela a 
at the instance of creditors, with a view of administering it ee celal rs 
im concurso, appears to us well established by authority. Lara sree 
Salgado on this point, says: “ Heriditati, ere alieno gravate curator, at’ the 
nondum adite sed jacenti, instantibus cretitoribus pro solutione, Gitors, =. 
dandum esse curatorem cum quo judicium concursus agi possit view to adminis- 
legitime inter hereditatem et creditores, abunde diximus,” s0, for the bene- 
part 1, chapter 32-1. are gg 

The same author considers it quite immaterial, whether 
the person so appointed, be denominated curator, adminis- 
trator or syndic, and he recognises the right of creditors, to 
indicate the proper person to be appointed. 

This species of concurso or ocurencia de acreedores, is treated 
of by Febrero, in the passage cited by the counsel for the 
defendant, as a proceeding which often takes place without 
the concurrence of the debtor himself, as when his creditors 
on the death of the debtor, present their claims in the 
tribunal, charged with his testamentaria, or when they unite 
in proceeding against the property of the debtor, on his flight 
or failure. Among the points of difference between this and 
other kinds of concurso, that author gives the following : “que 


en este no hay memoriales de bienes, ni acreedores, ni & instancia 
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Easrxun Dist. del deudor se convocan, ni citan, ni se fijan ediclos, ni tampoco se 
June, 1835. nombra regularmente defensor y on el otro, si; bien que. cuando 
pouttxer’s se forma por muerte, fuga 6 quiebra y se ignora que acreedores 

HEIRS ° ° ° 4 

ve. tiene, se debe nombrar de oficio, y llamarlos por edicto, y ast se 
CHCIL'S EX’R  practica on esta corte.” 
These authorities appear to us to sanction a proceeding on 
the part of the creditors in rem, against the estate of a debtor 

not othérwise represented, for the purpose of procuring the 
payment of their claims in the nature of a concurso necesario, 
and the appointment of a defensor by -the tribunal in which 
it is instituted. But, it is contended that even admitting the 
right to: institute such proceedings, yet in this case they are 
void, first, because no citation or notice was previously given 
to the heirs ; and, secondly, because the District Court had 
no jurisdiction, but the Probate Court alone could have taken 


cognizance of such a case. 
It is only ne- —_[._ In support of the first ground of nullity, the appellants 


t ; 
out aud cite the rely on the authority of Salgado, part 1, chapter 32, number 
sed te ad. 23, et seg. He says, an heir ought to, be first sought after 
minister an es heres perquerendus erit; and he adds, that if it is certain 
tate in concurso, avg i 
‘to ascertain if one has been instituted by téstament, he must be specially: 


tney wil aces? cited by name. The widow, who was present in the place,” 


succession : and and who alone could have exercised the actions of her minor 
was present and children, and by an acceptance put an end to the adminis- 


th . é a: 
ror wl and tration by syndics or curators, was well informed of these 


declined ith ° — ° ° ° 
sdinditn or a proceedings. She joined in executing certain powers of 
nouncing forthe attorney with the syndics, relating to the interests of the - 
minor _heirs, . ° a 

whose rights eState. The only purpose for which it was required to seek 
pr ya Mogg out an heir, was to ascertain whether such an heir would 
was held, thatno accept or renounce the succession. The widow had taken 
other citation or .. . : : 

notice to them time to deliberate, had procured an inventory to be made, 
was necessary. and finally renounced for herself before these proceedings 

begun on the part of the creditors. 

The rights of minors, situated as these were, are fully 
exercised by their tutors. Civil Code 172, article 120. It 
cannot be pretended that the children personally were 
entitled to notice; and in our opinion, the only legitimate 


consequence which would follow from a neglect to call on 
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the tutrix in a more formal manner, to accept or renounce, Easrznn Disr. 
when she herself acquiesced, with a full knowledge of the Jones 1900. 
proceedings, and neglected to interfere, would be to authorise pp 
a restitution in integrum on the part of the minors, so far as v8,” 
they could show themselves injured by the proceedings. “*™™'* **"™ 
- IL. The second ground of nullity urged, to wit: the want 
of power in the District Court to make such an appointment, 
and to entertain jurisdiction in relation to the administration 
of such a succession, has been pressed upon us with great 
force of argument, and the question is not free from diffi- 
culties. It is said that, even admitting the jurisdiction of 
the District Court, ratione materia of a suit for debt against. 
an estate or its legal representative, yet the power to appoint 
such representative, under the denomination of administrator 
or curator, always pertained exclusively to the Court of 
Probates. 
Although the estate of Poultney is considered as having 
been vacant, because its possession was not claimed by an 
heir or under any other title according to the definition given 
by the Code of 1808, yet it does not appear very clear that it 
was of that class of vacant estates, to which the Court of 
Probates had the exclusive authority to appoint a curator. 
Article 120, page 172, declares, that ‘ such administration 
shall not take place if all the heirs are present or represented 
in the territory, though all or some of the heirs should be 
minors; the rights of such minors being fully exercised by Under the c- 
their tutors or curators.” The creditors, at the same time, 71 Cadeof 1808, 
have rights to exercise ; in this particular case, a mortgage Ccurt had juris- 
: ait ie . diction ratione 
with the privilege of vendor, jus inre. They had a right to materiz, of pro- 
pursue the property wherever it might be found, into on veorte dee: 
whose soever hands it might come. This was a case not administered for 
° . . , the benefit of 
expressly provided for by the Code, and the creditors applied creditors, and 
to the District Court for redress, a court of general jurisdiction ron legally ap- 
and with ample powers to afford relief. Under its authority, ‘rators, curators 


or syndics to ad- 


syndics were appointed as defensors, against whom the ministerand dis- 
creditors proceeded to exercise their hypothecary actions. pert of suck ex 

i j inci tate, for the 
The authority to make such appointments as are incident to fate... for |, the 


its jurisdiction of the cause, is recognised by Spanish commen- terested therein. 
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Eastrun Dist. tators. That the District Court was not without jurisdiction 
June, 1835. ratione materia, of a suit against an estate, and that judgments 
rourrnex’s rendered in such cases are not radically null, is fully settled 

= in the case of Tabor vs. Johnson. The undisputed exercise 
cEcIL’s EX’R. of such jurisdiction for a long series of years, the general 
acquiescence of the legal profession, the universal under- 
standing among the people, as well as the courts and the bar, 
form together such contemporaneous interpretation of the 
laws relating to conflicting jurisdictions, that however 
doubtful it may appear on a close analysis, it cannot now be 
disturbed without the greatest injustice, and inflicting incal- 

culable mischiefs on the country. 
We come now,-to inquire into the proceedings had by 
Harrod & Ogden, against the syndics, in pursuance of which, 
the land in controversy in this case, was sold to satisfy a 
mortgage, with the privilege of vendor, and which was due 
to them under a subrogation from Madame Rousseau. If 

‘ that alienation was valid, it is not necessary to inquire into 

the proceedings subsequently prosecuted in the Probate 
Court; because this being a petitory action, the plaintiffs 
cannot recover without showing title in themselves, and if 
the estate had been previously divested of title, the heirs are 
precluded by such alienation. It seems to be supposed, that 
the court has established a contrary doctrine in the case 
of Bedford vs. Urquhart et al., recently decided, but on 
examination of the opinion of the court in that case, it will 
be found, that such a question did not arise, but that on the 
contrary, the court adhered to the principle laid down in the 
alten. ane case of White vs. Holstein: “that the persons claiming the 
sre = estate, are bound to make good their title against the legal 
are bound to possessor, and in opposition, the latter has a right to set 
make good their 14 and prove by legal means, any title which may defeat 


inst the 
legal scar the claim of the plaintiffs.” In the case now before us, 
tion, the latter the defendant exhibits title under a conveyance from C. 
macy 1 ro Harrod. and F. B. Ogden, and in support of his right to 
pee 6. —= be maintained in possession, is authorised to show, that the 
whieh may de- estate of Poultney was divested of title by the proceedings in 


the phn the District Court. To this it is objected, that the repre- 
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sentatives of G. M. Ogden, the first purchaser, repudiated Eastzex Disr. 
that title, and proceeded to divest the heirs by a new suit, Jue; TOs 
thereby admitting the title of the heirs existing, at the time PoutTNer’s 


proceedings were commenced in the Probate Court. But we v8. 
ee — . . ° CECIL’s EX’R. 
are of opinion, that those proceedings were instituted to |. 1. 


strengthen the original title, acquired under the first aliena- chaser cannot re- 
. tion, and that the declaration of the representatives of ete ke ke 


j sold to his ven- 
Harrod & Ogden, that those proceedings were null, cannot ess canes 2 


avail the plaintiffs, who were not parties, and that the prin- verment in » pe- 
cipal object was to cancel certain mortgages retained by the that the proodaile 


j ; ings were null 
sheriff, and that the sheriff was not a competent party for WS) vee nee 


any other. purpose. The allegation in that petition, that the title _ first ac- 
first purchase by G. M. Ogden, was a nullity, is not such a rail hind po 


judicial avowal as will avail the present plaintiffs; and if *** waldo a 


they rely on it as an avowal, they must take it all together ; them. 
as well that part which asserts a title subsequently derived 
under the judgment against the widow and heirs in the 
Probate Court, as that which suggests the nullity of the first 

‘sale. 10 Toullier, 393, et seq. 

The evidence offered by the defendants, to show that the 
estate was divested of title, consists of the sheriff’s deed 
to G. M. Ogden, the order of seizure and sale, in virtue 
of which the sale was made, the sheriff’s return, and a copy 
of the judgment ordering the seizure, and all the proceedings 
had contradictorily with the syndics. The sale took place 


on the 13th of June, 1820, and the writ or order of seizure is nate —_ s 
dated May 9th. The sheriff’s return shows, that he made upon the exeeu- 
demand of one of the syndics, and that more than thirty meta . 


days elapsed before the sale. This court has constantly Foteeeny 2 he 


recognised the principle, that the sheriff’s deed and return alienation; and 


upon the execution and judgment, furnish priméd facie evi- wast ee a 


dence of a valid alienation, and that he who attacks such ‘he forms of law 
were not com- 


alienation, must show that the forms of law were not plied with. 


complied with. 6 Louisiana Reports, 627. The presumption my coats 
; alates ns no’ rohibi 
Is, omnia rite rectéque gesta. : from bidding for 
But it is contended, that Ogden, being one of the 3%¢ mortgaged 
mortgagees, was incapable by law, of purchasing the pro- a ke 


perty mortgaged. The text of the Partida referred to, cution. 
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Eastern Dist. confines the prohibition to the pledgee, without the consent 
June, 1835. of the owner of the thing pledged. But under thé laws 
routtxsr’s regulating sales under execution to the highest bidder, . 

“o.- +mortgagees are not declared incapable of buying, and the 
crert’s EX’8- yniversal practice, we believe, has been the other way. 

It is further objected, that the sale was not advertised 
according to law. The order of seizure issued on the 9th 
May, and the sale was made on the 13th June. There was, 

Syndies may therefore, time for the advertisement, required by law. Itis 
terms. of sal true, that pending the seizure, the court by consent of parties, © 
eet fixed the terms of sale ; but it does not appear that the 

Be ‘sold’ on a regular advertisement was dispensed with. The parties 

credit, and with- ; : A R 

out appraise. consented to djspense with an appraisement, and this also 

ment ; and such is complained of ; but they also consented to a sale on credit, 

consent is bind- : bagi 

ing on the heirs and, in our opinion, the agreement was advantageous to the 

who afterwards ° 

claim the pro- estate, as the whole debt was due. The syndics were 

sad beaut aor authorised to give such a consent, and it is, in our opinion, 

~~ injured by binding on the plaintiffs, unless they show they were injured 

‘ by it. 

The several points made by the counsel for the appellants, 
which relate to the alleged irregularity and nullity of the 
proceedings that preceded the sale, particularly the 6th 

Where sales “th, 8th and 9th, go to affect the validity of the judgment 
of property un- and order of the District Court, by virtue of which the sale 
der execution, . nae 
are regular, the took place. If the sale itself was regular, we are of opinion, 
rights of pureba- that even the reversal of the judgment would not destroy its 


maintained, al- : 3 rn 
ceouth che ule: effect. This court has repeatedly Tecognised that doctrine, 
ment is after- in relation to sales under execution, and maintained the 
ae mak ok he" rights of purchasers under sheriff’s sales, although the 


risdietion in the judgment had been reversed for want of jurisdiction in 
y whic agent 

it was rendered. the court, by which it was rendered. 5 Martin, N. S. 214. 

In relation to the 22d point made by the counsel for the 

appellants, that the rights of the minors cannot be prejudiced 

by the neglect or ‘omissions of their tutrix, and that any 

deviation from the forms prescribed by law, for the alienation 

of their property is fatal, and the sale a nullity, the court has 

already expressed its opinion, that the rules which apply to 

the sale of minors’ property as such, when the title is fully 
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vested in them, are not strictly applicable to a case like the E«st=mx Dist. 


present, where the rights of the minors were contingent and 
residuary, subject to the undoubted claims of creditors, deducto 
ere alieno, and who, in this very case, appear only as 
beneficiary heirs, claiming property already alienated for the 
payment of debts, which, if their tutrix had accepted in 1820, 
would have been due by them, and the property now sued 
for, would have been a pledge in their hands, for their 
payment. The proposition, therefore, that the rights of 
minors cannot be prejudiced by the negligence and omissions 
of their tutors, must be received with great limitations. So 
far as minors are prejudiced by the negligence or omissions 
of their tutors, they are entitled to restitution; but it does 
not follow, that the acquired rights of third persons, resting 
on the faith of judicial proceedings, are to be sacrificed, not 
for the purpose of replacing the plaintiffs in the position 


they would have occupied, if their tutrix had assumed the _ 


administration of an estate, so overwhelmed with debt that 
she renounced her own eventual interest in it as widow, but 
to give them possession of the property, when it is manifestly 
impossible, at the same time, to restore the creditors, whose 
rights are not less sacred to their original condition in 
_ relation to the estate. Coming forward with such pretensions, 
it is evident they seek something more than restitution: 
certant de lucro captando. But a review of the cases cited by 
their counsel in support of this principle, will show that this 
court has never pushed the doctrine to that extreme. In 
Chesnaux’s heirs vs. Sadler, the question was, whether the 
alienation of immoveables belonging to a minor, made by 
the tutor, without any judicial authorisation, was binding on 
the pupil, and the decision was against the sale; but even 
in that case, the court seems to recognise the principle, that 
if the alienation were prima facie good, the minor would be 
driven to his action of restitution in integrum. In Gayoso vs. 
Garcia, it was decided that an executor who was authorised 
to sell, without the intervention of justice, was not dispensed 
- from the obligation imposed by law, of selling at public 
54 
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auction, and that a private sale was void, as to the 
testamentary heirs, who were minors. The case of Elliott 
vs. Labarre, presents the single»question, whether the sale 
of the property of a succession belonging to absent heirs, by 
the register of wills, without an order of the judge of probates; 
was binding on the heirs, and it was decided in the negative, 
In Donaldson vs. Dorsey’s syndics, nothing more was decided 
than that a sale made under a judgment, to which neither 
the plaintiffs nor their mother were parties, did not divest . 
them of the title. The principle settled in the case of 
Fletcher vs. Cavelier, is too self-evident to require comment, 
to wit: that the sale of minors’ property by private contract, 
is void. 

We have thus far considered the principles of law and - 
equity involved in this case, without regard to the verdict of 
the jury to whom it was submitted in the court below, and 
whose finding was in favor of the defendants. It only 
remains to notice the bill of exceptions taken by the 
defendants to the charge of the judge. 

After a deliberate examination of that charge, we find 
that on the leading principles of the case, it does not vary 
materially from the views which we have expressed. In 
some particulars, perhaps, the judge may not have laid down 
the law with sufficient limitations, and in the hurry and 
confusion of a jury trial, a great degree of precision is not to 
be expected, particularly in a case so novel in its character, 
and so complex in its details. In the main, the cause was 
fairly laid before the jury, and the facts left entirely to them, 
with instructions on the points of law of which the plaintiffs 
have no just cause to complain. Although the opinion of 
this court might differ essentially from that of the court 
below, on some of the various questions of law involved ; yet, 
as the verdict has, in our opinion, done justice between the 
parties, we do not feel authorised to disturb it. 

In conclusion, we cannot forbear to add, that it appears to 
us, the proceedings.which led to the alienation of the property 
in controversy, growing out of the extreme disorder of 
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Poultney’s affairs, were carried on in good faith, conducted on Esstexx Dist. © 


all sides by the most distinguished and experienced jurists of 
that day, before a court whose jurisdiction was not then 
questioned, acquiesced in by the tutrix of the plaintiffs, who 
had a right to exercise all their actions, and who considered 
it most prudent not to hazard her own, in the wreck of her 
husband’s fortune. The property was sold to reimburse his 
endorsers the sums paid by them for the purchase of the 
property itself. The success of the plaintiffs in this case, 
would involve the same parties or their heirs in aggravated 
ruin, as warrantors of the property to the present possessors. 
If we consider the situation of things at that time, we are far 
from being satisfied that the condition of the minors would 
have been bettered by accepting the succession of their 
father. Fifteen years have, indeed, produced great changes; 
a plantation has risen into a city ; but time, while it enhances 
the value of property, does not affect the immutable principles 
of justice. Sl 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 
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POULTNEY’S HEIRS VS. OGDEN. 


_APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


So far as minors are prejudiced by the negligence or omissions of their 
tutors, and in the sale of their property as such, the title being fully 
vested in them, When it is made without all the formalities of law being 
complied with, they are entitled to restitution. See decision in 
preceding case. Ante 425 

But, as regards the ordinary disposition and sale of the property of an 
estate, in which the rights of minors are contingent and residuary, and 
which is subject to the claims of creditors, the acquired rights of third 
persons, resting on the faith of judicial proceedings, will not be 
disturbed; as the rules and forms for selling minors’ property do not 
apply. Ibid. 

This is an action of revendication, in which the heirs of 
the late John Poultney seek to recover two lots of ground, 
sixty feet front, each, on Magazine-street, between Poydras 
and Girod streets; and one hundred and twenty-six feet, 
each, in depth; which, they allege, made part of their 
deceased father’s succession, at his death, and is now in the 
possession, ‘and claimed by the defendant, Edward Ogden. 

The defendant pleaded a general denial; and that he 
possesses the property, under an agreement with Wilkins & 
Linton, by which he leased it for two years from the Ist 
January, 1830, with the privilege of purchasing it on certain 
terms. He cites his lessors and vendors in warranty. 

Wilkins & Linton averred they purchased the lots in 
question from N. & J. Dick, and Sarah Todd, as heirs of 
the late John Dick deceased, whom they call in warranty. 

N. & J. Dick and Sarah Todd, aver their ancestor, 
John Dick, purchased from Oliver M. Spencer, who purchased 
the disputed premises at sheriff’s sale, on the 26th May, 1821, 
which sale was made in virtue of two orders of seizure and 
sale emanating from the District Court, in the cases of 
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Spencer vs. the syndics of the creditors of John Poultney, Essrenw Disr, © 
June, 1835. 


junior. 
The plaintiffs’ right to the property, depends on the same ?°ULTNEr’s 
facts and principles as are reported in the case of Poultney’s v8. 


heirs vs. Cecil’s executor: ante 321. OGDEN. 


The cause was submitted to a jury, who returned a verdict 
for the defendant. From the judgment rendered thereon, 
the plaintiffs appealed. 


Grymes and J. Slidell, for the plaintiffs, relied on the 
points and authorities made by them in the preceding case of 
the same plaintiffs against Cecil’s executor. 


Conrad, for the defendant. 


The title under which this defendant holds, rests exclusively 
on the sale made under the proceedings in the District Court. 

1. It is contended that that court had not jurisdiction of 
thecase. The District Court being one of general jurisdiction, 
having cognizance of all cases, except where the law has 
expressly denied it, or what is the same thing, given 
exclusive jurisdiction to some other tribunal, the presumption 
is in favor of its jurisdiction, and the onus probandi rests upon 
the party who contests it. The counsel for plaintiffs have 
attempted to do so, but have not referred to any law 
conferring jurisdiction, at all, much less exclusive jurisdiction, 
on the Court of Probates, of cases like the present. The 
Civil Code of 1808 is silent on the subject. The words 
Court of Probates, do not once occur in it. The term Parish 
Court, alone is used, and it no more means Court of Probates, 
than it means District Court. The only decision rendered 
by this court, prior to the law of 1820, was that of Abat et 
al. vs. Songy’s estate, 7 Martin, 274, which expressly denies 
the jurisdiction of the Court of Probates. There can be no 
doubt that this decision, rendered only a few months previous 
to the proceedings in Poultney’s succession, must have been 
known by the eminent counsel by whom they were conducted 
and that their course was regulated by it. Next came the 
j law of 1820, enlarging and defining the jurisdiction of the 
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jurisdiction in cases like the present; but the fact of the 
legislature passing that law, conferring the jurisdiction, 
creates a strong presumption, that in their opinion, it did not 
already possess it. Even that law contains no exclusive 
language. It says the Court of Probates shall have juris- 
diction, but does not say that the District Court shall: not 
have it. All the decisions quoted by the plaintiffs, were 
rendered subsequently to the passage of that law ; but as 
Poultney’s succession was opened before its adoption, it is 
evident that as it contains no provisions requiring that ~ 
estates already opened should be transferred to the Court of 
Probates, if the District Court had jurisdiction prior to the 
law of 1820, that law did not divest it. There is one 
observation, too, which may be applied to all the cases quoted 
by the plaintiffs. They were all cases where successions 
were regularly opened in the Court of Probates, and repre- 
sentatives to them had been appointed and confirmed under 
its authority, and are all based on arguments of the expedi- 
ency of having all claims against the succession settled before 
the same tribunal from which the person, by whom it 


was administered, derived his authority, and of having ~ 


the relative rights of creditors established in a concurso. 
See the remarks of the court in Vignaud vs. Tournacourt’s 
Curator, 12 Martin, page 233, and in Tabor vs. Johnson, 3 
Ibid., N. S., page 679. These are the two leading cases 
on this subject. Now, in the present case No representative of 
the succession had been appointed or recognised by the Court of 
Probates, and the claims of the creditors were settled and classified 
before one tribunal. It may be very important that the claims 
against a succession should be ascertained by one tribunal, 
and that that tribunal should be the one by which the person. 
who administers it was appointed, and to which he is 
amenable ; but is it material by what name that tribunal is 
called, or whether it sit below or above stairs? When there 
is a positive, unequivocal declaration of legislative will, that - 
will must be obeyed, even where it leads to consequences 
absurd or iniquitous; but a court will be cautious how they 
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apply their own decisions, founded on considerations of ©48tsa~ Disr. 
June, 1885, - 


public convenience, to cases where those motives do not exist. 

2. Even if the District Court had not jurisdiction, this 
court has repeatedly decided that its decrees in such cases 
were not void, but only voidable, and conferred title to 
purchasers of property sold under them. Tabor vs. Johnson 
3 Martin, N. S., 674. Foucher vs. Carraby et al., 6 Martin, 
NV. S., 550. Donaldson et al. vs. Dorsey’s syndic, 7 Martin, 
M. S., 377. Dangerfield’s executrix vs. Thornton’s heirs, 
8 Martin, N. S., 241, and 5 Louisiana Reports, 355. It is 
‘certainly a wise and salutary principle, that whatever has 
been done under the decree of a court should remain valid, 
although that decree itself should afterwards be se aside. 
The law has, in some instances, expressly recognised this 
principle. See Louisiana Code, article 1113; Baillio vs. 
Wilson, 5 Murtin, N. S., 214; Sterling’s executors vs. Gros, 
5 Louisiana Reports, 105. In the latter case the court 
intimate an opinion that sales made by an executor under 
a will which has been admitted to probate, will confer title, 
although the will itself should subsequently be set aside. 

3. But it is contended that the proceedings are void, for 
want of citation on the heirs. To this the answer is obvious. 
The children of the deceased had not accepted his succession 
although the time for deliberation had expired: and, conse- 
quently, were not his heirs. Old Civil Code, articles 73, 74, 
page 162. Curia Philippica, page 171, No. 1, Heineccius 
Recitationes, vol. 2. No. —, Cresse vs. Marigny, 4 Martin’s 
Reports, page 57; O’Donald vs. Lobdell, 2 Louisiana 
Reports, 300. If acceptance was necessary to vest in the 
heirs a right to the succession, until such acceptance they 
were not heirs: besides, citation to a party is only necessary 
where there is a contest a lis mota, and some judgment is 
sought to be obtained against him; but when no judgment 
can, or is sought to be obtained against a party, but only a 
conservative measure, relative to a matter in’ which he is 
remotely or indirectly interested, there is no need of citation 
to him. The article 1034 and others, provide for the 


appointment of administrators ; and the law of 1826, Martin’s _ 
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Eastern Dist. Digest, vol. 2, page 438, sec. 7, for that of syndics eo nomine, 
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by the creditors of a succession, even when the heirs have 
accepted with the benefit of inventory, yet, neither of them 
speak of citation to the heirs as at all necessary, and it has 
never occurred to any one that such a formality was 
necessary. 

4, It is a confusion of ideas and terms to apply to these 
proceedings the term “forced surrender.” To constitute a 
surrender there must be some one by whom it is made, either 
the original debtor, his heir or executor. Here there was 
neither. It was nothing else than the appointment by the 
judge of certain individuals, to administer the estate in the 
absenée of any legal representative. Granting that the 
appointment might have been made by the sole authority 
of the judge, without the concurrence of the creditors, it 
does not follow, that, because that concurrence was not 
necessary, it must not vitiate the appointment which would 
otherwise have been valid. The authors speak of an estate 
surrendered by an insolvent debtor, and the hereditas jacens, 
or succession not accepted by the heirs, as different branches 
of the same subjects, and to be governed by the same 
principles. Febrero, part 2, lib. 3, cap. 3, sec. 2, No. 39. 
Salgado part 1, cap. 13, Nos. 2 and 3, pages 94, 95. The 
latter author says, (Ibid., No. 10,) that persons appointed to 
estates of insolvent debtors, or to vacant successions, are 
called indifferently, curators, syndics, defenders, &c., and 
that, in making the appointment, the judge should be 
governed in his choice by the wishes of the creditors: 
“Pre occulis habere debet judex et sequi voluntatem et consensum 
creditorum.” Ibid., No. 14. What more or less has been 
done in the present case? 

5. The defendant pleads prescription. Ten years had 
elapsed between the sale from Spencer to Dick, (under 
which defendant holds) and the acceptance of the succession 
of Poultney by his children. The defendant and his authors 
were, therefore, possessors in good faith, under a title 
translative of property, and he comes within the provisions 
of articles 67 and 68, pages 487, 488, old Civil Code. The 
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circumstance of the succession not being accepted by the Easrznw Disr. 


heirs, did not interrupt prescription, as prescription ran 
against the vacant succession. Old Civil Code, page 468, 
article 62, and page 164, article 95. 

Neither did the minority of the children as non constat, 
that they would ever accept; and, until acceptance, the 
estate represented the deceased and not the heirs. Old Civil 
Code, page 162, article 74. Pothier Traité de la Propriété 
vol. 8, No. 15. Ibid., Introduction au Titre, 14, vol. 10, 
No. 42. Domat, liv. 1, tit. 1, sec. 1, No. 14. Des Heéritiers 
en général dig., liv. 41, tit. 3, 1. 31, paragraph 5. Salgado, 
part 1, cap. 32, passim. pages 219, 220, &c. 

6. A forced respite can, with no propriety, be termed a 
contract between the debtor and his creditors. Contracts 
are in their nature voluntary, and the assent of both parties 
is essential to their formation. But a forced respite is 
binding even on those who do not assent toit. That is an 
anomalous species of contract, which is formed without the 
consent of one of the contracting parties. We contend, 
therefore, that a respite is a personal privilege granted by 
law to the debtor, and not being expressly extended to his 
heirs, it expires with him. Be this as it may, however, 
Spencer, under whom this defendant holds, was never cited, 
did not attend the meeting, and the proceedings consequently 
were not binding on him. Bainbridge vs. Clay, 3 Martin, 
NM. S., page 263. Thomas et al. vs. Breedlove et ‘al., 
6 Louisiana Reports, page 573. 


Peirce, for the warrantors, Wilkins & Linton, N. & J. 
Dick et al. 


During the time that the inheritance was in abeyance, or 
was what is called a hereditas jacens, all things rightfully 
done, concerning said inheritance, was binding upon any 
heirs who might hereafter accept. They take it subject 
to all charges which may have accrued. Old Civil Code, 
page 161, article 72, and page 164, article 95. 

When, therefore, the heirs of Poultney, accepting the 
succession in 1833, proceed to make inventory and take 
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sixteen years before, they can only make inventory of, and 


‘take the estate as they find it. If by judicial proceedings, if 


by color even of law, if by formal acts, by judgments or 
under judgments, part of the property possessed by their 
ancestor, sixteen years before, is found to be owned, claimed 
or possesséd by others, the presumption of just title, under 
such acts, proceedings, color or judgment, is with the pos- 
sessor. That which they have now done, might have been 
done at the time of the death of their ancestor. They have 
neglected or refused so to do. They must take the suc- 
cession as they find it, and if they deem that there have 
been informalities, or technical irregularities, by which they 
can recover any thing, supposed by third persons to belong 
to themselves, it is for these supine heirs to prove these 
irregularities, these informalities ; it is they who allege them, 
and the burden of proof is therefore with them. 

2. The District Court had jurisdiction over claims for debt 
of deceased persons, in 1819, and previous to the act of the 
18th March, 1820. See 2 Martin’s Digest, page 188. Tabor 
vs. Johnson, 3 Martin, N. S., page 674. See section 16 of act 
of February 10th, 1813. It was certainly existing in the 
Superior Court, before the passage of the code. See acts 
of 1805. Was it taken away by the code of 1808% There 
are no repealing words; and if the jurisdiction of the Superior 
Court was taken away, it must have been by implication. 
It could not have been implied that the legislature intended 
to do that which they had no authority to do, and it is 
admitted by this court, that had the legislature intended 
to have given exclusive jurisdiction to the Court of Probates, 
in 1808, that they could not have succeeded in so doing, 
situated as that court was. Ordinance 1785, Tabor vs. 
Johnson, 681. That it was not the apparent intention of 
the legislature, who passed the code of 1808, to grant 
exclusive jurisdiction to the Court of Probates, is shown 
by the contemporaneous construction given to the code, by 


‘the decisions of this court, confirming that construction, 


by the want of power in the Court of Probates to carry 
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into effect such grant of jurisdiction. See 12 Martin, 231 ; Eastenw Dist. 


where it is admitted to have been the uniform practice to 
that time, (August, 1822,) to bring such suits in the District 
Court. Upon the effect of a custom, see Villadiego, page 191, 
cap. 5, No. 11. See such custom established to be correct, 
by Abat vs. Songy, 7 Martin, 276. See what a ragged 
court the Court of Probates was before the act of March 
18th, 1820, in Waters vs. Wilson, 3 Martin, N. S., 138. 
This court declares that, previous to that act, the Court 
of Probates had no power to enforce its orders; that after 
a curator or heir had filed a schedule, and was ordered to 
pay the creditors, by the Probate Court, these same creditors 
would have to sue said curator or heir in the District Court. 

3. If the court should abide by the iatter decisions, the 
judgment rendered by the District Court, in such cases, are 
not absolutely void, and sales made in executing such 
judgments, give title to purchasers. Foucher vs. Carraby, 
6 Martin N. S. 550. Before the act of 1820, the Court 
of Probates could not have ordered a forced surrender; the 
cases cited, occurred after that act, wherein it is said, as in 
Dupey vs. Griffin, 1 Martin, NV. S., 198, that the creditors 
could not apply to the District Court to order a meeting 
of creditors of a succession, even with the consent of the 
heirs. 

They have since decided, that with such consent it could 
be done, see case 6 Martin, NV. S., 550, before referred to; and 
if the case had arisen before the act 18th March, 1820, they 
would have said that the District Court was the only court, 
inasmuch as the syndics made by the Court of Probates, 
could, in case of retaining the moneys, have defied the 
creditors and heirs, and Court of Probates. See case before 
referred to, of 3 Martin, N. S. 138. 

4, There was no need to cite the children of Poultney ; 
they had not accepted the inheritance; they “were minors ; 
they had no power to accept; it was useless to call upon 
them to accept or renounce; they could do neither. Old 
Civil Code, page 162, article 80; page 164, article 90. 
Salgado, cap. 32, No. 5, 30, 31. 
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5. The inheritance was a fictitious being, representing the 
deceased, who was the owner, old Civil Code, article '74, 
Matienzo, lib. 1, title 4, gloss. 14, No. 3, the minor children 


. had nothing to do with it, and in no manner represented it 


until acceptance. Salgado, cap. 32, No. 4. Matienzo, lib: 1, 
title 4, gloss. 16, No. 14. A curator was appointed to represent 
this hereditas jacens, and by our law he was called syndic: 
the name makes no difference. Salgado, cap. 32, No. 1. 

6. Poultney was insolvent when he died. His petition for 


. respite asserts that he was unable to meet his engagements; 


he prays for a concurso of his creditors, which is formed in 
the District Court; this is one of the four kinds of concursos 
into which it is divided by Salgado, part 1, cap. 1, page 2, 
No. 3. This respite was accorded, but the concurso did not - 
cease any more after giving him the respite, than it would 
have ceased after an unconditional surrender, and appointing 
a syndic; he became their syndic, as it were; he promised 
to pay in instalments; if he had failed to do so at the 
first period, the creditors could have assembled again, by 
suggesting this failure to this court. Salgado, page 1, cap. 1, 
No. 44. Poultney had instituted the concursus, and that is 
assimilated by the law to a case at issue between himself 
and his creditors. Salgado, part 1, cap. 2, page 14, No. 9. 
When he died, the respite did not extend to his heirs, for 
there were none forthcoming; his inheritance remained 
jacens, representing him and not the children; and if it did, 
they could only have accepted under benefit of inventory, 
being minors; in which case, the respite would not have 
benefited them. Salgado, page 540, part 2, cap. 30, fin. 

It is a mistake to suppose that it was only the respite 
granted by the king, that ceased with the death of the 
debtor, for the case stated is of respite granted by creditors. 
See Salgado, sup. 

The respite, then, having ceased by Poultney’s death, 
there being a previous concurso formed by him in the 
District Court, and a case being at issue between himself 
and the creditors, it continued after his death; his own 
procurator or attorney joined in the application for a syndic 
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(or curator, as he would have been called under the Spanish Easrenw Dist. 
law,) to be appointed. Partidas 3, title 5, law 23. Ja 
It was enough, therefore, that his inheritance was PovurNey’s 
represented by his attorney, his appearance was sufficient. “ar 
Parlador rer quot., lib. 2, cap. fin., page 5, sec. 9, Nos. 27,28. °°?*™ 
Ibid., page 177, No. 20. Curia Philippica, page 66, part 1, 
section 12, No. 3. 
7. The act of mortgage of Spencer could not have and 
declared executory against the heirs, for there were no heirs 
until acceptance. 
8. To the objection, that in one of the cases of Spencer vs. 
the syndics of Poultney, the act was not annexed, it is 
answered that this would not vitiate the sale made under 
the other, wherein the act was attached to the petition. 
That these copies are taken out, or lost, or mislaid-with 
ease, and after such a lapse of time, it is presumed to have 
been originally folded with the petition. 
That the judge must have presumed to have granted the 
order on inspection of the act, and there is no law requiring 
it to be filed; that this‘and the objection that Ogden’s power 
does not appear on record, cannot be pleaded to resist the 
authority of a judgment, if that judgment be otherwise 
rendered according to law. They might have been causes 
for exceptions, previous to the sale. Cox vs. White, 
2 Louisiana Reports, 424. Livingston vs. Walden, 4 Martin, 
NM. S., page 457. 
9. To the eighth point of plaintiffs, that the prayer for a 
citation to the syndics was an abandonment, on the part of 
Spencer, of the via executiva, and that the order of seizure was 
improperly granted, I answer by the same authorities, and 
merely adding, that if it has any force, it was a privilege 
which the syndics could embrace or waive; the petition 
prayed that the property might be seized and sold, and the 
judge accorded the seizure and sale. 
10. Spencer had a right to proceed against any person 
whom he found in possession of the estate, when it was a 
hereditas jacens, and there were no heirs of age to be cited or 
called upon. Villadiego, 41, cap. 2, No. 64. Parlador, lib. 
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11. Act of 1817 does not apply to this case. Kelsy vs, 
His Creditors, 2 Martin, N. S., 37. 

12. The creditor has a right to purchase. Salgado, page 
66, part 1, cap. 10, No. 16,17. Ibid., page 315, part 2, cap. 2, 
No. 14, 15,16. Parlador, lib. 2, de rer quot., cap. fin. sec. 13, 
No. 10. Curia Philippica, part 2, sec. 22, No. 5. 

13. Prescription is a valid plea against the present 
claimants, for the inheritance before accepted, represented a 
major, to wit: John Poultney, deceased, and not the minor 
heirs; and more than ten years had elapsed from his death to 
the time of acceptance. At that time, their acceptance 
could not have a retroactive effect to prejudice or injure rights, 
acquired during such interval. Salgado, page 220. 


D. Seghers, for the heirs of Spencer, called in warranty : 

1. The pleyto ocurencia de acreedores, or forced surrender, 
takes place at the instance of the creditors themselves, 
without being summoned by the debtor, and without his 
concurrence; as for instance, when a debtor dies, his creditors 
present their claims in the court of the testamentaria, each 
one requiring to be paid first, 4 Febrero, ad. part 2, No. 39, 
page 18. 

2. The respite does not avail the heirs of the debtor, 
who dies before the instalments become due, unless they 
accept his succession unconditionally. 4 Febrero, part 2, 
No. 243, page 123. The same principle is laid down in 
Salgado, part 2, cap. 30. 

3. Previous to the repealing act of 1828, the jurisprudence 
of Spain formed in the writings of her jurisconsults made a 
part of the law. of Louisiana. The present case comes 
within the period when these laws were in force. Saul vs. 
His Creditors, 5 Martin, N. S., 569. 

4. The heirs of Poultney failed to accept his succession 
at his death, and the creditors who had accorded to him a 
respite, had a right to consider his succession as unrepre- 
sented; an acceptance on the part of the heirs being 
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necessary to vest the estate in them to authorise them to Eastzax Disr. 


‘interfere in the affairs of his succession. 2 Louisiana Reports 
301. Civil Code, article 74, page 162. 

5. It has been insisted that the acceptance of the 
succession by the heirs has a retroactive effect; but, even 
granting this position the inheritance must be taken such 
as it is, at the time of accepting, and the claimants can have 
no right to contest any sales or other acts which may have 
been made during the vacancy of the inheritance. Civil 
Code, article 64, page 70. If, therefore, all the property 
belonging to the estate has been sold to pay the creditors, 
the heirs are ever afterwards barred from receiving any part 
thereof. 

6. The jurisdiction of the matter being in the district 
court, by the application of the deceased for a respite, that 
court was the proper tribunal for the creditors to apply for a 
forced surrender of the estate. That tribunal was not 
without jurisdiction ratione materia in cases of vacant estates. 
Its jurisdiction has undergone no material change on this 
subject since the time of the decisions quoted by the plain- 
tiffs themselves. See case of Tabor vs. Johnson, 3 Martin, 
NM. S., 674. Also, 6 Martin, N. S. 550. 7 Ibid., 378. 
8 Ibid., 241. 6 Louisiana Reports, 355. 

7. The syndics being appointed by competent authority 
were the legal representatives of the vacant estate of 
Poultney. The right of the deceased debtor was divested 
by lawful acts done by lawful administrators. The sheriff’s 
sale at the suit of Spencer against the syndics was legally 
made, and the title acquired under it valid and good. 

8. The plaintiffs in their 10th point, object that an order of 
seizure and sale could issue in this case, and cite the case of 
Chiapella vs. Lanusse’s syndics, 10 Martin, 448, in support of 
their objection. That very case shows that creditors alone, 
not heirs, had a right to make the objection; whatever 
irregularities may have crept into these proceedings, none 
but creditors can complain, or inquire into them. 

9. In their 12th point, the plaintiffs object to the right 
of Spencer, as a seizing creditor, to purchase the property 
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Eastern Dist. sold to pay his debts. The Spanish law confines this 
oe Mev prohibition to the case of a pledge; but even if it extended 
rouLtNEY’s to mortgages, there was no positive inhibition, and if it be an 

"ve. itregularity, the creditors alone can object. Partida 5, tit. 13, 


OGDEN: daw 44. 
10. There was no necessity to have the act of mortgage, 


importing a -confession of judgment, declared executory 


So far as mi- against the heirs; that is not required, except when the 


nors are preju- c 4 
diced by the ne- creditor wants to proceed against the person or the property of 


gligenceoromis- the heir. Civil Code, article 229, page 200. 


sions of their tu- 
tors, and in the 4], In the present case, the heirs, being minors, could not 
sale of their pro- . , 
ey mab, have accepted purely and simply. They had no right to prevent 
ii aes 2 the creditors from taking possession of the estate. Citations 
them, when it is 
post de without ll a ni ee been nugatory. 3 Febrero, ad., part 2, 
the formalities No. 3, page 57. 
f law bei lick ‘ , 
complied with 12. The plaintiffs insist the proceedings were irregular, 
raed pote because both remedies (the via executiva and ordinaria) could 
See decision in not be resorted to at the same time. The first alone was 
preceding case, : ee 
ante 321. acted on; the other, therefore, may be considered as aban- 
But asregards qoned. It is immaterial whether citation was served on the 
the ordinary dis- f " : 
position and sale syndic or not, as the return shows, notice of the seizure was 
of the property a whieh i Sichont 
of an estate, in Served, which is sufficient. 


— rights 

0 minors are . oe 

contingent and Bullard, J., delivered the opinion of the court. 

residuary, and wer . : : 

which is subject The principles which must govern in this case, are 


pea wn precisely the same upon which that of the same plaintiffs 


— rights of against Cecil's Executor, was lately decided; and the same 


ersons . s 
resting ang judgment must be rendered, for the reasons particularly 


we aso set forth in the opinion of the court in that case. 
not be disturbed, 

as the rules and F : ‘ 

forms for selling It is, therefore, ordered, adjudged and decreed, that the 


denctaie i judgment of the District Court be affirmed, with costs. 





donotapply. 
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POULTNEY’S HEIRS* vs. BARRETT ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL LISTRICT. 


Where a corporation alienated a lot of ground subject to a ground rent of 
six per cent. per annum, on one thousand seven hundred and twenty-five 
dollars, payable quarterly, with condition that if two or more quarters 
remained unpaid, the alienor may enter and take possession: Held, that 
when the premises were transferred to a third possessor, who died 
without paying the arrearages of rent, a sale by the syndics of his 
creditors provoked by the corporation, divested his title thereto, so that 
his heirs at law cannot recover. 


When the right of entry stipulated for by the corporation became absolute, 
by arrearages of rent accruing, and non-compliance with the conditions, 
the purchasers and vendees ure mere tenants at will, as the corporation 
had the right to enter at any time. 


This is an action of revendication. Suit was instituted 
_ the 11th of February, 1833, by Mathilde and Emilie’Poultney, 
minors, above the age of twelve years, assisted by their 
mother, Emilie Toutan Beauregard, widow Poultney, as 
natural tutrix, and J. R. Grymes, as under tutor. They 
claim, as heirs of the late John Poultney, their deceased 
father, a lot of ground on Canal-street, in New-Orleans, now 
in the possession of the defendant, which they allege was 
acquired by their ancestor, during marriage, under a ‘notarial 
act of sale from B. P. Porter, and the widow of A. W. 
Depeyster, in her own behalf and as tutrix of her minor son, 
dated the 5th May, 1818. 

Barrett answered, pleaded the general issue, and called 
William Deacon, his vendor, in warranty, and also John 
Hagan, who was bound to him for one-half of the lot. 


* This and the two preceding cases of Pouliney’s Heirs vs. Cecil’s 
Executor, ante 321, and same Plaintiffs vs. Ogden, ante 428, were all tried 
at the same time, and the facts and arguments applicable to the plaintiffs» 
claim and title, are ky same in all, and are so considered and reported. 
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1. Deacon answered, denying the plaintiffs’ right to sue 
or to the property claimed, and that they have uever legally 
accepted the succession of their father. 

2. Poultney never legally acquired the property, and his 
heirs can have no title. 

3. That the lot in question was sold by the corporation in 
1812, subject to a ground rent to Poultney’s vendors, which 
remained unpaid for a series of years until the 21st December, 
1822, when George Lloyd, who had been put in possession 
of it with the other property of Poultney’s estate, as sole 
syndic of the creditors, caused it to be sold for the rent then 
due on it, when he (Deacon) became the purchaser for a 
valuable consideration. 

4. He calls the corporation of New-Orleans in warranty. 

The evidence showed, that the act of sale from the 
corporation of New-Orleans to Porter and Depeyster, dated the 
19th of May, 1812, of the lot in question, contained a clause 
“that if the grantee or his assigns, should petition for a 
respite or cession of property, they should forfeit all their 
title to the lot,” &c. This made part of the property in 
Poultney’s schedule when he applied for and obtained his 
respite. ~ 

On the 2ist of December, 1822, on motion of L. Moreau 
Lislet, Esq., attorney for the corporation of New-Orleans, 
it was ordered by the District Court, that the syndics of John 
Poultney do sell the lot acquired from the corporation hy 
the said Poultney, to satisfy the rent due “to said corporation, 
after fifteen days advertisement from the service of this 
order.” 

The lot was sold accordingly, subject to a ground rent of 
six per cent. on one thousand seven hundred and twenty-five 
dollars, due to the corporation, and William Deacon now 
called in warranty, became the purchaser for the sum of 
two thousand seven hundred dollars. George Lloyd, as sole 
syndic of Poultney’s creditors, passed an act of sale to the 
purchaser before Michel de Armas, notary public, the 18th 
January, 1823. This is the title on which the defendants rely. 

The facts on which the plaintiffs rest their claim to recover 
as heirs and in right of John Poultney, their deceased 
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ancestor, are fully stated in the report of the case of 
Poultney’s heirs vs. Cecil’s executor, ante 321. 

The district judge who presided at the trial, in delivering 
his judgment, after stating the facts of the case, proceeds: 
On the previous argument of this cause the plaintiffs 
insisted on the following points: 

1. That the defendant having given in evidence the title 
under and through which John Poultney held and owned 
the property, he cannot now question it. 

2. That the District Court was without jurisdiction of the 
case of Poultney’s estate, in appointing syndics, ordering the 
sale of the property, &c., and that the sales made in 
pursuance thereof are null and void. 

3. If the District Court had jurisdiction, its proceedings 
in this case did not divest the minors Poultney of their 
rights, who were not parties thereto. The estate of Poultney 
devolved immediately at his death on his heirs, and nothing 
has been done legally to divest it; minors are especially 
protected By our laws; these proceedings were entirely 
ex parte, and the succession was actually opened in the 
Probate Court, where the creditors should have presented, 
liquidated and settled their claims. 

4. That with regard to the property in question, the 
corporation never exercised its right of entry for the 
non-payment of rent or forfeiture, but pursued Poultney’s 
estate, as if he was a common debtor, and had the property 
sold for their common benefit, thereby confirming the sale ; 
that the rents have now all been paid, and the receipt of the 
corporation is a waiver of any claim to forfeiture. 

On the part of the defendent and warrantors, it was 
contended. 

1. That the plaintiffs must recovér on the strength of 
their own title, and for that purpose must show a perfect 
one; that the title from Porter and Depeyster is imperfect, 
being in part minors’ property conveyed by the tutrix without 
the legal formalities; and that Poultney never signed the 
act which was necessary, as it contained an assumption of 
covenants by the vendee. 
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2. That the act of sale by the corporation did not vest title 
in the vendee; that Poultney’s title was forfeited for the 
non-payment of the rent. Clark’s heirs vs. Christ Church, 
4 Louisiana Reports, 286. 

3. The heirs have no rights; Poultney’s succession was 
insolvent ; his widow renounced and declined accepting for 
the minor heirs, or taking any part in its administration ; and 
had she accepted for them with benefit of inventory, they 
would only have been entitled to the residuum of an insol- 
vent estate afler payment of its debts. 

4. That under the law, as it stood at the time Poultney’s . 
succession was opened, until an acceptance or renunciation, 
the inheritance was considered as a fictitious being, repre- 
senting in every respect the deceased, who was owner of 
the estate. Civil Code of 1808, article 72, page 162. 

5. That this was a peculiar clause, not in the Frenca 
Code, or the present Louisiana Code ; and that this fictitious 
being could be pursued in the District Court, and the 
creditors could only proceed against the estafe, as for a 
forced surrender. 7 Febrero, ad., No. 18, part 19, 123, 

6. That the creditors had a right to the estate, and were 
not required to give it up even to the beneficiary heirs, until 
the debts were paid; that the syndics actually did apply 
to the Probate Court, and had its administration decreed 
to them by that tribunal; and that the heirs were not 
entitled to the benefit of the respite granted their ancestor. 
7 Febrero, ad., 123. 

7. The jurisdiction of the District Court extended to the 
trial of all civil cases. 2 Martin’s Digest, 188. And that 
the powers of the Probate Court, under the act of 1804, 
3 Martin’s Digest, 472, sec. 2, only extended to the proof 
of wills, appointing curators, making inventories, &c. ; that 
the Superior Court which preceded the District Court, had 
universal jurisdiction, &c., which could not be restricted 
by the Civil Code of 1808, as the first was established by act 
of congress, the latter by the territorial legislature. The 
powers of the late Superior Court remained undisturbed 
until 1812, when they were given to the District Court. 
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8. That the act of the 18th of March, 1820, relative to Eastemw Disr. 


the Probate Court, was promulgated after the proceedings of 
the creditors of Poultney’s estate in the District Court, had 
commenced, and could not affect them; and this act did not 
confer exclusive jurisdiction on the Probate Court; that was 
not done until the adoption of the Code of Practice in 1825. 

9. The proceedings by the creditors against Poultney’s 
estate, commenced in the District Court, in 1820, while the 
decision in the case of Abat vs. Songy’s estate, made in 
1819, was in full vigor, and was not liable to the want of 
jurisdiction. 

10. That Poultney’s estate, at his death, was in a peculiar 
situation ; no one would give the security and administer it 
in the Probate Court, and was not expressly provided for; 
and was, therefore, within the equity powers of the District 
Court, as provided for by the Civil Code, page 6, article 21. 

11. That when the property of a succession is sold to pay 
debts, it is not sufficient to show that formalities were 
complied with. Lesion must be shown. 6 Febrero, ad., 499. 
2 Moreau §& Carleton’s Partidas, 1153, 1156. '7 Peters, 469. 
In the latter case, the Supreme Court of the United States, 
held, ‘that where sales were destitute of formalities, but good 
in substance, they will be sustained; that infants in that 
case, were held bound to take notice of public acts, and 
were bound by them. 

In deciding on this case, which is a suit to annul judicial 
proceedings for defects of form, in not pursuing the required 
formalities in disposing of an intestate insolvent estate, it has 
given rise to some general reflections. 

Having received my legal education in a state where 
great strictness of practice was observed, after a very short 
acquaintance with the laws of Louisiana, it struck me that 
comparing the multiplied requisitions of the civil and statute 
laws with the manner in which legal proceedings were 
conducted, very few titles based on judicial constructions had 
the strict legal requisites for validity. Scarcely a suit was 
conducted with legal regularity: the clerks and sheriffs and 
frequently the judges were taken from the ordinary pursuits 
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of life: many of the Jawyers had not received a regular 
professional education; and the greatest irregularity arising 
from good faith and a loose mode of doing business, existed 
in conducting business in every department of the state 
administration. There has been great improvement, but 
much irregularity exists and always will exist. 

When I first came to preside in this court, in 1832, it was 
matter of astonishment to clerks, sheriffs and attorneys, that 
I required the return of service of citation to be read and to 
be conformable to law, before judgment by default was 
granted; and it was found that when the service was not 
personal, not one return of service of citation was regular 
and legal, and ought to have been received as the foundation 
for a judgment by default; yet, on such returns, they had 
been granted and confirmed; and, on examination, it was 
always found that service had been properly made, it 
was only the return that was deficient: the substance had 
been complied with, the form had been omitted. 

The same change has taken place in commerce. In the 
good old Spanish times, notes were not asked nor given; 
a verbal promise was relied on. Now, it is nothing but notarial 
acts, notes, endorsements and protests. Let us not, therefore, 
judge of the past by the present, or apply rules now adopted, 
in judging of past proceedings: let us, if we can, put on the 
spirit of good faith, in judging of past proceedings, and not 
apply Codes of Practice, new notions and self-conceit, to the 
acts of our predecessors, but decide on them with great 
allowance for the changes that have taken place even ina 
very short period of time, and regard more, if there be, 
substance than form. : 

It may be observed, that in every state in the Union it 
has been found necessary to modify, and even change what 
were considered fundamental principles of the law adopted; 
and that, not by statute only, but also by decisions of the 
courts and general practice. This has been done to a great 
extent in the state of New-York, which has most closely 
followed the system of English law. Our peculiar situation 
and state of society imperiously demand those modifications. 
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Let it also be observed, that the wonderful changes which Easrern Dist. 
exist between the present mode of practice, and even of the _7#7 1835. 
law in England, and what prevailed three centuries ago, | vourrney’s _ 
were not made by statute, but were suggested and adopted ie 
by convenience and experience. They have produced, in ®4®®2tT ®t 4™ 
many respects, a revolution in the law. 

It would be affectation and’ pedantry if I were to scan the 

various and important differences in ancient and modern 
practice in England, which an education at the feet of a 
Gamaliel in the law, in the city of New-York, made me 
familiar. My mind is, I believe, imbued with a love of 
technicality, though I like to see good pleading, from its 
close relation to strict logic. 
' [have been struck with the spirit of literal interpretation 
and rigid technicality which prevails with persons entrusted 
with the execution and interpretation of laws; such as 
directors of companies, &c.; while lawyers, judges and men 
of generalizing mind, look more to the object, purpose, 
spirit and intention of the law; and, perhaps, not always 
sufficiently so. 

The necessity of a free presumption and liberal interpre- 
tation, to protect the validity of judicial proceedings, has 
been felt by our own court of last resort. - It cannot be denied 
that the decisions in the cases of Barabino vs. Brashears, and 
Lafon vs. Lewis, are a free departure from the strict principles 
of law, applicable to the subject of proceeding; but a 
departure called for, justified and rendered necessary by the 
mede in which judicial proceedings have been conducted; 
by the manner in which executive, and even judicial offices 
had been filled: the first by persons who had no previous 
acquaintance with the duties of the offices they were called 
to fill; and the last, by persons partially acquainted with the 
system they were called to administer, and ignorant of its 
practical rules and law. In these respects, we may yet be 
called a colony of France and Spain. 

What may be called the law of practice, or modes of 
conducting business must, after all, depend on the existing 
modes which courts and practitioners find convenient, choose 
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to adopt, or accidentally fall into; and these will control the 
most positive statutes. 

Every state in the Union, with the exception of Louisiana, 
adopts the Common Law of England, and yet every state in 
the Union has adopted a local practice, which differs from the 
practice in England, and every one from each other, even in 
those matters not regulated by statute. There is, therefore, 
a law of practice resting in practice in every state in the 
Union, and that law of practice varies from time to time, 
according to circumstances. 

In the early stages of colonization, it is loose, resting on 
good faith and general convenience. As population increases 
and transactions multiply, and good faith vanishes, it becomes 
more rigid and scrutinizing, and it cannot be called a 
prediction to say, that fifteen years hence our successors will 
find as great irregularities, anomalies and apparent illegalities 
in our present modes of conducting business or practice, as 
we affect to find in the modes of doing business of our 
predecessors, fifteen years ago. 

The spirit of these remarks is exemplified in a decision 
in the case of Leasdale vs. the administrators of Branton, 
2 Haywood’s N. C. Reports, 377. 

To a scire facias on a judgment, nul tiel record was 
pleaded: when produced, the record showed the verdict, 
but no judgment had been regularly entered. The court 
decided, “we must presume according to the loose practice 
of this state, that there was a judgment; and, therefore, we 
must say there is such a record:” thus substituting a 
presumption against a fact. 

This decision was made in 1805, in the Circuit Court of 
the United States for North Carolina; the circuit in which 
Chief Justice Marshall presided. 

If the books were searched, numerous instances of the 
necessity of similar presumptions might be found, and that 
it has frequently been necessary to look to the acts, intentions, 
circumstances and understanding of parties, and not to the 
manner in which they were carried into execution or the 
very defective forms in which they appear recorded. 
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The necessity of viewing matters in this light and deciding 
in conformity with these principles, is greatly increased in a 
country and in a city such as ours, which, undergoing such 
constant changes, immense improvements and fluctuations 
in value ; where a city expands itself with the rapidity of a 
change of youth to manhood. SG 

If the value of property remained stationary, we should 
see less of this eagerness to upset titles for defects of forms ; 
and, in point of justice, regard should be had to the value of 
the property at the time of the sale. If the full value of the 
property at the time of the sale has been paid, and the money 
applied to pay debts, it is all that ought to be required. 

To apply ourselves to the case before us, the objection 

made by the defendants’ counsel to plaintiffs’ title, in conse- 
quence of Poultney not having signed the act of purchase 
from Porter and Mrs. Depeyster, the want of production of 
the decree referred to, &c., might have been urged inasmuch 
as in such an act of sale, the vendee is to bind ‘himself to 
various obligations and covenants towards the corporation, 
and as a plaintiff must recover on the strength of his own 
title, if the defendant had confined himself .to the general 
denial; but, as Deacon the last person called in warranty, 
has set up a title derived under and through Poultney, he 
cannot be allowed to question Poultney’s title. 
It is clear to me that the acts, pleadings, admissions, &c., 
of a person called in warranty are binding on those who call 
him in, unless collusion be shown between him and. the 
plaintiff in the suit. 

With regard to the position advanced by defendants’ 
counsel, that minors cannot recover against sales of their 
property, unless lesion be shown, the authorities cited do not 
expressly support a principle which would apply to the 
present case: they apply to contracts made by the minor or 
his representative. An analogy of reasoning would apply on 
the assumption, that the widow Poultney is to be considered 
in truth and substance, as a party to the suit of insolvency, 
as well by having had full notice, as by having executed the 
decree —_— syndics, by surrendering up the property to 
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Eastern Dist. be administered by the syndics, and joining them after their — 
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appointment in powers of attorney to recover the succession 
and estate of Poultney to be administered by them. If, 
therefore, not lesion only in its-legal sense could be repelled, 
but if it could be shown that the property brought a fair, 
full price, according to the value of property at the time, or 
if it did not, and the complement of the price according to its 
value at that time was now made up, all the purposes of 
justice and equity, and of law would be answered, 

For, as the estate is clearly shown to have been insolvent, 
and there was an absolute necessity to sell the whole of it to 
pay the debts, and even then, there would have been 
deficiency, justice and law would be answered if the estate 
was accounted for, according to its then value. 

It exhibits a glaring departure from justice, that the 
children of an insolvent should claim an estate when the 
debts are unpaid, or for aught that appears, the estate was 
sold in a bond fide manner for the payment of those debts, 
and brought its value, which was insufficient for that purpose: 
stripped of artificial reasoning, I consider the case of 
Livingston vs. Moore, 7 Peters, as in truth decided on these 
principles. 

Upon the whole matter, I come to the following conclusions: 

1. That the widow Poultney was natural tutrix of her 
children, by virtue of her relation to them, and the oath 
is not necessary to make her such, or her acts binding on 
them; that if a parent assumes to act as tutor without 
being sworn, and the objection is taken, the objection would 
be sustained as a means of enforcing obedience to the law, 
but that the natural tutor is such by virtue of relationship to 
the minor, and his acts and conduct are binding, without 
his having taken the oath. This conclusion is reasonable 
and just, and is strongly supported by rules of law ; for if the 
mother declines the tutorship, and of course is not sworn, 
still she remains tutrix till another is appointed. Civil 
Code, 271. That whatever is done actively or passively 
by the tutor so far as he may by law do or suffer’ as tutor, 
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is as: binding on the minor as it would be on the tutor 
himself, if it were his own affair. 

2. That at the period when these proceedings were had, 
the jurisdiction of the different courts of the state, was not 
well settled or defined; nor do the laws, conferring juris- 
diction, contain words of privation and exclusion. That with 
regard to these matters, existing practice and the acts of 
judges, courts, sheriffs, clerks, lawyers, &c., must be consi- 
dered as the best, being contemporaneous exposition, or that 
common error, more especially on a matter of practice, must 
make law. 

That it is of dangerous consequence, to test former 
procedings by present laws, opinions and notions. 

That where a loose practice has existed, courts must 
sustain it as law by every presumption. 

That assuming the utter insolvency of Poultney’s estate, 
its magnitude, and the magnitude of the debts, and the 
impossibility of any one giving adequate security, and the 
widow having renounced, and no one claiming any curator- 
ship, &c., it was an omitted case in the law, and the courts 
were bound to apply a remedy under the discretionary 
power, conferred in express terms, by article 21, Code of 
1808, viz: “In civil matters, where there is no express law, 
the judge is bound to proceed and decide according to equity. 
To decide equitably, an appeal is made to natural law and 
reason, or received usages where positive law is silent.” 


but also to the remedies, where none are provided for the 
circumstances of the parties. 

That even the provision contained in article 1178 of La. 
Code, that the judge shall administer small successions, 
or where the succession is so much in debt that no one 
will accept the curatorship of it, has been found insufficient, 
and the act of 1826, page 438, sec. 7 of Martin’s Digest, 
provides for the appointment of syndics. 

That recurring to 1819-20, it might well be held under 

- the decisions then in force, that the Court of Probates could 
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not order syndics to be appointed, as it was without conten- 
tious jurisdiction for debt ; and an insolvency involves-every. 
species of contention and litigation. That the Probate Court 
had not jurisdiction over claims for debts at that time, appears 
from the act of 1817, page 188, enumerating cases in which 
appeals were allowed in a special manner, and no appeal is 
given for a judgment for a debt, but only for judgments 
making certain orders, &c., and as the constitution provides, 
that appeals for matters in dispute over three hundred dollars, 
lies ultimately to Supreme Court, and no appeal for judg- 
ments for debts over three hundred dollars is provided from 


Probate Court to Supreme Court, such claims could only be ~ 


sued in District Court, and that court rightly had jurisdiction 
in an insolvency which relates to debts. 

That the matters in evidence show such a state of things, 
as fully warrants the exercise of jurisdiction, and the course 
pursued. 

It is not a little singular to observe the coincidence. of 
different systems of jurisprudence in different countries. 
Erskine says, “the word bankrupt is, in our law, sometimes 
applied to persons whose funds are not sufficient for their 
debts; and sometimes not to the debtor, but to his estate. 
There was no method known in our law, for the proper sale 
of a bankrupt estate, so as the price might be divided among 
the creditors, title 1681, cap. 17, by which the Court of Session 
was empowered, at the suit of any real creditor, to try the 
value of the debtor’s estate, and name commissioners to sell 
it for the payment of his debts.” This act was amended 
in 1690, and provides for debtors dying insolvent: the debtor 
or his apparent heir, and all the real creditors (viz: creditors 
by mortgage,) were according to the act, to be made parties 
to the suit; other creditors were to be called by edictal’ 
citation. He proceeds to lay down the mode of carrying 
through the suit. It was a statutory remedy, and commis- 
sioners are another name for syndics. The proceeding was 
in the Court of Session, which corresponded with, but was 
nore extensive in jurisdiction than our District Court. . The 
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case was considered as not provided for, although the Scotch 
law is based on the civil law. 

There is some plausibility in the argument, that the 
Probate Court may be considered to have confirmed the 
appointment of syndics, by ordering the property to be 
delivered to them when applied to for that purpose. 

3. That, according to the state of jurisprudence in 
Louisiana in 1819, an estate did not immediately descend 
to, and vest in the apparent heir on the death of the 
ancestor, but remained in suspense, both as to ownership and 
possession, until it was accepted ; that no heir at: that time 
was presumed either to accept or renounce ; that the regular 
course would have been to call upon the mother, as tutrix, to 
accept or renounce, and if a renunciation was made and no 
person would offer as curator, I conceive an appointment of 
syndic by the District Court, would have been rightly made ; 
but inasmuch as the law did not cast the succession on the 
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heir, if the heir neither accepted or renounced, the succession _ 


was an abandoned one, and any legal course of administering 
it, and acts done in pursuance of such administration, would 
bind the title of the property. 

That, in the present case, where Poultney was insolvent 
during his lifetime, and declared himself to be so ; when the 
mother and tutrix, after deliberation, and aided and advised 
by friends and counsel, had renounced and abandoned rights 
equal to those of the children, and which renunciation was 
obviously understood and conceived by all parties to embrace 
and include a renunciation for the children ; when she was 
apprised of the proceedings, executed the decree by delivering 
up the property and joining the syndics by powers of attorney 
to other states, to recover the property of the succession. “All 
these facts and circumstances constitute such a state of 
things, that, in accordance with the North Carolina decision, a 
court or jury ought to presume a renunciation by the children 
of an insolvent succession, all the debts being then due, the 
respite having expired with him. 

4. That, although the strictly regular mode of proceeding, 
would have been to have cited the mother of the minors to 
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accept or renounce the succession on their behalf, as she had 
decided for herself; and if the succession was accepted, then 
the mother could have been sued as tutrix, or compelled to 
give security, and the estate sold on decrees against her ; if 
renounced, a curator or syndics, &c. could have been appointed 
to administer and distribute the succession among the credi- 
tors. But as equity may be administered in relation to the 
substance of any right, claim, contract, &c., I do not see why 
courts may not look into and through forms, to see if the 
substance intended by those forms was not complied with, 
It is assumed that Mrs. Poultney was tutrix of her minor 
children ; that she had renounced for herself; that she was 
fully apprised and informed of these proceedings. This 
assumption and presumption is based on the fact, that the 
friends and counsel who had advised her to renounce, had 
provoked the insolvent proceedings. It was an event which 
could not take place without her knowedge. All Poultney’s 
property which was in her possession, was surrendered by 
her,-except the furniture, which remained in her possession 
by consent of the syndics, in executing powers of attorney to 
collect Poultney’s estate, she must have had a perfect 
knowledge of, and sanctioned these proceedings. 

If a party not cited executes the judgment, it is binding. 
Code of Practice, 612. 

She had renounced for herself, and could only act for 
the minors. The syndics had her authority and approbation, 
and may be considered as her agents. 

Presume an acceptance for the children, and the result, 
in my opinion, must have been the same. 

I consider this a case in which the substance was performed, 
although strict forms were not followed. 

As it seems a general practice, either from want of 
confidence in ourselves, or from indolence of mind, or a 
desire to show that the judgment is not made under the bias 
of any circumstances which might mislead the mind in the 
particular case to be judged, that the decisions of judges and 
courts must rest on the crutches of authority, rather than on 
arguments derived from reason, justice and propriety. 
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I quote the following authority from the decisions of the Easrray Disr. 


Roman Rota, as given at the end of Paz Prazis, Dec. 13. 
No. 7,8 and 9. This decision is given in a case treating of 
restitulio in integrum, for want of citation and a curator to 
a minor : 

No. 7. “ Auctoritas judicis supplet defectum citationis.” 

No. 8. “ Defectus curatoris nullitatem non paret ubi eo deputato 
sententia declinari non potuisset.” 

No. 9. “In negotiis minorum non tam quomodo et quibus 
solemnitatibus, sed quid in substantia factum sit inquisitur.” 

I repeat an authority heretofore cited by me, from 
2 Philimore, 224: “The process of citing parties is a 
convenient one for all suitors, because when that is done, 
you need not actual privity, the law presumes actual privity 
after the legal process, the lis pendens, is sufficient notice that 
parties should appear and protect their own interest ; but 
if you can prove actual privity, the legal process in point 
of solid justice and sound reason is superfluous, though 
exabundanti cautela, it may still be convenient to resort to 
it, and have it upon record in another place.” 

“Spectators to the whole, and privity to the whole, if they 
had been dissatisfied, they might have intervened at any 
moment of the proceedings. This right of intervention 
coupled with privity to the proceedings, is decisive to show 
that they can have sustained no prejudice, by not having 
been before cited, and not having given a formal appearance.” 
Again a defendant having notice of a decree to which he 
was no party, paid money contrary to that decree: ordered 
that he should pay the money over again. 2 Chitty’s 
Digest, 154. Notice of a mortgage is equal to registry, and 
the many English cases where notice of the attorney, or 
rather knowledge in him, is notice to the party. 
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In my view of the facts of this case, for the reasons before . 


assigned, I am satisfied as to the fact that Mrs. Poultney had 
full notice of these proceedings ; that she executed the decree 
by delivering up the estate to the syndics, and finally, that 
as tutrix she sanctioned all these proceedings, by joining 
them in executing powers of attorney. 
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Eastern Dist. And if No. 8 of the decision cited is of any weight, and it 
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_ has the full force of reasoh and justice with it, it is clear 
that nothing that she or the minors could have done, could 
have prevented the sale of the property in question. 


vs. 
BARRETT ET AL. There is also a strong parallel between the present case 


and that of Keene .vs. M‘Donough, 8 Peters, where -the 
validity of the judgment was maintained, although ‘no 
attorney was appointed in the original suit, to represent 
Keene, the absent defendant. 

5. That the act of the city corporation in requiring the 
sale of the property in question, may properly be considered 
as an exercise of their right of entry and forfeiture, both for 
non-payment of rent and Poultney’s failure. The motion is 
to sell the lot to satisfy the rent; Mr. Fleitas testifies rent 
was due: this is every way probable in the course of things, 
After Poultney’s death no one had a direct interest to pay 
the rent; after the order is executed, the oath of the creditor 
is of no moment, if the rent was really due; it may have 
been proved at the time, and the syndic by his acts admitted it. 

The motion was made on 2lst December, 1822, after 
respite had expired, to sell on fifteen days’ advertisement; 
it was sold on 15th January, 1823; if the proceedings were 
governed by analogy to the insolvent law, there was no law 
to require a longer advertisement. : 

I repeat, it may be considered as an entry and sale by the 
corporation under their right of entry and forfeiture, although 
they might wish to give the estate the benefit of any advance 
or additional value; and this being done, all was done that 
the most strict justice could require. I consider that the 
court is bound to support these judicial proceedings and 
decrees of the highest court of original jurisdiction, if by any 
reasonable intendment they can be supported ; and the case 
appears to me parallel to that of Clark’s heirs vs. Christ 
Church, and to be supported on the authority and reasoning of 
that case. | . | 

In 1818, the property was bought by Poultney for two 
thousand and fifty dollars. He estimates it on his bilan at 
three thousand dollars. It sold for two thousand seven 








— a. — tb . 











OF THE STATE OF LOUISIANA. 457 


hundred dollars at auction, which may be considered its Essttnw Disr. 
fair value. er 
It is no question how this money was applied: there was *°ULT™ETs 
a mortgage in favor of Porter and Mrs. Depeyster for one 
thousand three hundred and sixty dollars; probably two 
hundred dollars of rent; and there are three orders to pay, 
A. L. Duncan five hundred dollars, John R. Grymes five 
hundred dollars, and N. Morse two hundred and fifty dollars, 
for professional services; all taken at the very time of this 
sale and which probably absorbed the proceeds. 
Be that as it may, the estate was insolvent: the corporation 
had a right of entry and forfeiture, and provoked the sale. 
The property was sold under the order of a court of high 
authority, obtained contradictorily with the recognised admin- 
-jstrator of the estate and brought a fair price. No injustice 
was in reality done to these plaintiffs. The justice of the law 
is with the defendant, and the reare facts and law enough, in 
my opinion, in the case, to warrant a judgment in his favor. 
It is, therefore, considered, that there be judgment for the 
defendant, and that plaintiffs pay costs of suit. 
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Peirce, for the defendant. 
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Eastern Dist. was purchased at sheriff’s sale by W. Deacon, who conveyed 
_June, 1835. to the defendant. Among the conditions of the sale to Porter 
pourrxex’s and Depeyster, is the following: ‘“ Et dans le cas ou les 
— acquéreurs viendraient & faire cession de biens & leurs créanciers 


BARRETT PF AL ow en obtenir terme et délai, il est convenu que le vendeur en sa 
premises 





were ag rai a ie — 
transferred to a Qualité ne sera pas alors censé lui avoir transféré la propriété du : 
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The Court of Probates is without jurisdiction in a suit for a partition, in , 


which the defendant sets up title to the premises claimed to be divided, 
and the plaintiff alleges that the sale under which he claims is fraudulent 
and simulated. 

In a suit for the annulment of a will and partition of the estate, where a 
supplemental petition is presented, alleging that part of the property of 
the estate has been sold to the defendant, as a disguised donation, and 
claiming to have it brought into the partition; this will be received 
and considered as an additional and component part of the original 
petition. : 

The Court of Probates has authority to decide on the character and 
validity of sales of land and slaves, when the question arises collaterally 
in the examination of other matters, in which it has jurisdiction. 

So, where the natural son is alleged to have received donations inter vivos 
disguised in the form of sales, which is required by the legitimate heirs 
to be brought into partition, the Court of Probates has jurisdiction to 
inquire collaterally into the character of these sales, to ascertain if this 
property is to be included in the partition of the whole estate. 


This is an action by the legal and forced heirs of the late 
Thomas Farrar M‘Caleb, Esq., to annul his last will and 
testament, and to have the property of his estate partitioned 
among all the heirs, according to law. 

Thomas F. M‘Caleb died the 4th November, 1832, 
leaving an olographic will, written and dated the 16th 
July, 1827, in which he bequeathed to his natural son, 
Charles Eugenius M‘Caleb, a minor, all his property, both 
real and personal, of which he should die possessed, or had 
title. 

The testator, at his death, had a father and mother, eight 
brothers and sisters, or representatives of these last, living. 
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June, 1835. 


county, and state of Mississippi, his executor, who accepted 


m‘cates er at. and qualified as such, under the will. The testator enjoined 
v8, 


M*CALEB, 





it on his relations, who under the law, might claim a portion 
of his estate, to renounce the same to his- natural son, © 
Theodore Howard M‘Caleb, Esq., one of the brothers, 
renounced accordingly, in January, 1833. An inventory of 
the property of the deceased was taken, which amounted to 
thirty-two thousand nine hundred dollars. 

In June, 1834, the present suit was instituted by the 
father, mother, and brothers and sisters, and the legal 
representatives of those deceased, with the exception of the 
brother who renounced, to annul the will and recover the 
property of the succession of the deceased, except one-fourth 
part thereof, which legally belonged to the natural son. 
They pray that the will be annulled, and the property, 
deducting the portion of the natural son, be partitioned 
among them. 

The mother and natural tutrix of the natural son, pleaded 
a general. denial; that the plaintiffs, by various acts and 
doings, have recognised the validity of the will, and can 
claim no rights under it, or any of the property belonging to 
the succession of the testator. 

The plaintiffs filed a supplemental petition, in which they 
allege, the testator, in his lifetime, had made divers 
donations of property, which was included in the inventory, 
disguised in the form of sales to his natural son, as appeared 
by several notarial acts, which were specified. They pray 
that these dispositions be declared donations inter vivos, and 
brought into partition and divided with the other property of 
the succession. 

The counsel for the defendant excepted to this petition, 
and averred that the Probate Court was without jurisdiction 
of the matter it contained. The exception was sustained by. 
the court. ; 

The parties went to trial on the original petition and 
answer. e158 
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The judge of probates, after hearing the testimony and 
the arguments of counsel on each side, decreed as follows: 

1. That by the will of the deceased, Thomas F. M‘Caleb, 
he bequeathed the whole of the property, he died Possessed 
of, to the defendant, his natural son. 

2. That it is in proof that the deceased had, at the time 
of his death, a father and mother, and eight brothers and 
sisters, living or represented; that, therefore, according to 
law, he could only dispose of one-fourth of his succession 
in favor of his natural child, (Louisiana Code, 1473,) but 
that by his disposing of the whole in favor of his natural 

‘son, his will was not thereby rendered null, but the dispo- 
sition in favor of the defendant, is reducible to one-fourth of 
the whole succession. Louisiana Code, 1489. 

3. That by means of said reduction, the father and mother 
of the, deceased would have become, by operation of law, 
entitled to one-half of the remaining three-fourths of the 
succession, to wit: to three-eights thereof, and the eight 
brothers and sisters, to the other half of the said remaining 
three-fourths, or three-eights thereof. Louisiana Code, 899. 

4, That David M‘Caleb, the father of the deceased, who 
had been appointed by the will testamentary executor, having 
after homologation thereof, been sworn in said capacity, and 
having acted as such, thereby recognised the validity of said 
will, and waived the rights afforded him by the article 1491 
of the Louisiana Code, of suing for the reduction of the 
donation made to the defendant, as regarded himself. 

5. That with regard to the mother of the deceased, it 
being in proof that she and her husband ‘live in the state 
of Mississippi, and that the common law prevails in that 
state, and it appearing that under the common law, (of 
which this court does not pretend to have the least 
knowledge,) the husband is vested with all the rights of 
his wife, the acquiescence of David M‘Caleb, the father 
of the deceased, to the will, was also the acquiescence of his 
wife, the mother of the deceased. 

6. That by act executed before G. R. Stringer, notary 
public, on the 18th of January, 1833, T. H. M‘Caleb, one of 


461 


Eastern Dist, 
June, 1835. 





M‘CALEB ET Als 
ves. 
M‘CALEB. 








462 





CASES IN THE SUPREME COURT 


Eastern Dist. the brothers of the deceased, renounced all his rights, titles, 


June, 1835. 


interest and claim in and to the succession of the deceased, - 


mcatss eT a. 7% That this succession, being a testamentary one, the 


v8. 
M‘CALEB. 


shares of it renounced by David M‘Caleb, the father of 
the deceased, as well for himself as for his wife, the mother 
of the deceased, and the share renounced by T. H. M‘Caleb, 
the brother, devolved upon the defendant, as being the 
instituted heir. Louisiana Code, 1015. | 

From the principles laid down in the foregoing decision, 
the probate judge decreed the portions that each heir would 
be entitled to. From this decree the plaintiffs appealed. 


Strawbridge and Gray, for the plaintiffs, maintained the 
jurisdiction of the Probate Court on the authority of adjudged 
cases in this court, strongly analogous to the present one. 
5 Martin, N. S., 214. 6 Ibid., 304. 

2. The property claimed in the supplemental petition is put 
in the inventory as property of the deceased, and the judge 
of the Probate Court must necessarily determine, whether 
it is to be taken into the account or estimate of the estate 
in decreeing a partition thereof. The court must, collaterally 
inquire into character of the sale and whether the property 
made part of the estate. If this were not done, the end 


“ would be conceded without the means. The rule is “cum 


quid conceditur ; conceditur et hoc per quod pervenitur ad illud.” 
6 Martin, N. S., 304. 


3. By the Roman law, the “man made his own heir”; . — 


by that of the customs adopted by the Code Napoleon and 
incorporated into the Louisiana Code, the law makes the 
heir, not the will of the testator. Institution of heirs are 
considered but as legacies made to legatees, and valid only 
as to the disposable portion. The heir of blood is seized by 
law. The instituted legatees or heirs are obliged to demand 
of them the delivery of their legacies. 5 Toullier, No. 
117-18, page 116. Chabot’s Commentaires, tome 2, page 13. 
Code Napoleon, article 511, 756. Louisiana Code, article 


- 1003-4, 1599, 1600. 
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4. As against the natural son, ascendants, brothers and Feste~ Disr. . 


sisters, have a legitime; consequently have the right to 


June, 1835. 
—————___. 


reduce the testamentary dispositions to the disposable portion. a ET AL, 


Louisiana Code, 1473-4, 1599-60. 

' § The construction of article 1015-of the Louisiana Code, 
contended for, does not apply. The meaning is simply this : 
that in testamentary successions, where the heir or legatee 
renounces, his share does not go to his heirs according to the 
Code Napoleon, article 786, and the first part of article 1015, 
but to the legitimate heirs. This interpretation is confirmed by 
articles 1699, 1700—1-2, farther on in our code, which provide 
“that every part of the succession remaining undisposed of, 
&c., shall devolve upon the legitimate heirs.” The adverse 
construction proves too much ; if there is no right of aecretion 
at all, in testamentary dispositions like the present, how can 
the minor in this case take the portion renounced by the 
collateral heirs. 

6. Admitting for a moment, the right of the wife of D. 
M‘Caleb, was a chose in action, (they residing in a common 
law state) a voluntary assignment by the husband without 
consideration would not bind her ; and this at best, is but 
an implied renunciation of her right without censideration. 
2 Kent’s Commentaries, 115. 


J. Slidell, contra. 


Martin, J., delivered the opinion of the court. 

This is an action to annul and set aside a will, and to 
recover the property of the testator. The late Thomas 
Farrar M‘Caleb, died in November 1832, and in his will left 
all his property to his natural son. He appointed his father, 
who resided in the state of Mississippi, the executor of his 
last will and testament, earnestly requesting that he would 


carry his will into effect. Besides, his father, the mother. 


‘and eight brothers and sisters, or descendants of these, were 
still living and residing in that state. His father took upon 
himself the administration of the estate. One of the 
brothers renounced his share in the succession. 


M‘CALEB, 
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The father and mother and all the the brothers and sisters, 
or their descendants, (except the brother that renounced,) are 


mca sr at. plaintiffs, and have instituted this suit against the natural 


nuda 





son, assisted by his mother and natural tutrix, who are made 
defendants. The prayer of the petitioners is, that the will 
be annulled, and that the estate of the deceased, after 
deducting that portion of it which the law permitted the 
testator to bequeath to his natural son, may be delivered 
up and partitioned among the legitimate heirs, the plaintiffs 
in this suit. 


The answer of the defendant avers, that the -plaintiffs, 


by several acts they have done, have recognised and 
acknowledged the validity of the will, and have thereby 
deprived themselves of the faculty and power of contesting 
the defendant’s right and claim to the property under it. 

In a supplemental petition, the plaintiffs further alleged, 
that the testator had, in his lifetime, made donations of 
land and slaves to the defendant, disguised under the form 
of sales. They therefore pray that this property be also 
divided and partitioned out among them. 

When this supplemental petition was presented, an 
exception or plea to the jurisdiction of the Court of Probates 
was put in and sustained. 

The court proceeded to decide upon the original demand, 
as set forth by the plaintiffs, and decreed a partition of the 
estate, and directed that the defendant, as natural son, was 
entitled to one-fourth of the whole succession of his father, 
which was the disposable portion; that he is also entitled 
to three-eighths of the whole succession, for the shares 
renounced by the father and mother of the deceased, in 
consequence of the former having accepted the executorship; 
and to one-eighth of the three remaining eighths of the 
whole, for the share renounced by T. H. M‘Caleb: that 
these rights or shares devolved on him as instituted heir. 


This basis made the defendant legal owner of forty-three © 


sixty-fourths of the entire succession. From this decree, the 
plaintiffs appealed. 
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The first ground of complaint by the appellants, is made Eastsun Disr. 
to the decision of the Court of Probates, sustaining the 7” '8°- 
exception to its jurisdiction, in relation to the matters set ™‘caten Er at. 
forth in the supplemental petition. Had this petition been Be. 19 


the only one, and the basis of the action, the case could The Court of 
Probates is with- 


not have been distinguished from that of Reel vs. Knight, ou¢ jurisdiction 
5 Martin, N. S., 10, in which we held that the Court of ~~ Fong for a 

. * . . . * . a2 : LJ in 
Probates was without jurisdiction in a suit for a partition, in Which the - de- 


which the defendant set up a title in himself to the property — dson 


in contest, and the plaintiff alleged that the sale to the mises claimedto 
be divided, and 


former was simulated and fraudulent. the plaintiff al- 
In this case the supplemental petition is, in the opinion of - ee eal 


the court, to be taken and considered in conjunction with he | ,cjaims a. 
rae i er ae raudulen 
the original one, to which it is merely an addition and simulated. 
- In a suit for 


component part. 
A ee the annulment of 
In this point of view, the present case has a much greater a will and parti- 
tion‘ofthe estate, 


resemblance to that of Baillo et al. vs. Wilson et al., 5 Martin, where a supple- 
NM. S., 214, and Gill vs. Phillips, 6 Ibid., 304, in which it Ment*l petition 
was decided, that the Court of Probates had authority to leging that part 
decide on the character and validity of sales of land and of dhe came toe 


. 4 
slaves, which made part of an estate, when the question '¢c? ld og 


arises collaterally in the examination of other matters, of disguised dona- 
tion, and claim- . 


which the court had jurisdiction. ing to have it 
In these two last cases, the court of probates was called bei oly ga 


on, to test the validity of certain conveyances of part of the Will be received 
and considered 


estate, in order to ascertain its amount, for the purpose of a as an additional 
es a . and t 
correct partition; and this court was of opinion, that in partof theorigi- 


order to exercise its ligitimate authority in the partition ™#! petition. 
of the estate, avowedly distributable by this court, it became Be etn a 


necessar i ire i thority to deeide 
cessary, collaterally, to inquire into the character of these a He ‘ 


sales and conveyances, which comprise a part of the property and wate '< 
sales of land and 


forming the entire amount to be partaken. ‘The Court of staves, when the 
uestion arises 
Probates could not know the amount of the. whole estate acerca Aaa 


without this; and its authority to go into this inquiry was pees ene ae 
conceded, although it would not possess this right, when in ‘which t bas 
every part of the property, the partition of which was Jct 
sought, was denied to be a proper subject of partition by that 
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Easrern Dist. court, but which was claimed under a sale and purchase by 


June, 1835. the defendant. 


m‘caLEB ET AL. Jt now becomes necessary to test the pretentions of the 
u‘caues, defendant, to the estate of which the testator died in posses- 
sion, and in order to do this, we are required first to ascertain, 
whether the latter made any donation inter vivos to the 
former, and if he did, what was the value of the property 
thus bestowed on the natural son? The law renders him 
incapable of receiving more: than one-fourth of his father’s 
succession, when there are, as in this case, forced heirs still 
_ living. If, therefore, he has received by donation, inter vivos, 
property, the value of which exceeds one-fourth part of the 
aggregate value. of the entire property of the donor at his 
death, and that of the donation included, he has then 
received all the law permitted, so that his pretensions to any 
part of the estate left by the testator at his decease, must be 
rejected. If it be shown that he has received less than 
one-fourth of the aggregate value, the plaintiffs must be 
restrained, and the defendant allowed the sum, which added 
to the value of the donations he has already received, will 
make one-fourth of the aggregate amount of the succes- 
sion, including the donations made in the lifetime of the 
donor. 
" So, where the The Court of Probates cannot arrive at an essential and 
natural son is al- correct result, as it respects the amount of the estate to 
+ cage og be divided, without testing the character of the conveyances 
ised in the in question, when one of the parties alleges them to be 
whieh >a ane feigned, and the adverse party avers them to be real sales. 
ed by the legiti- he court must, therefore, exercise the authority, as it has | 
mate heirs to be eee és 
broughtintopar- the power, to examine into this matter. This is necessary 
s a to the exercise of its ligitimate jurisdiction. Cum quid 
jurisdiction © conceditur ; conceditur et id per quod pervenitur ad illud. 


inquire collate- 


rally, into the The Court of Probates, in our opinion, therefore, ought to 
character of “i an a eae: ‘ 
these sales, to have overruled the plea or exception to its jurisdiction. This 


ascertain if this ei a 
roperty is tobe CFTOL renders it necessary that the case should be remanded 


included in the for the action of that tribunal, on the matter alleged in the 
partition of the aes 
whole estate. | Supplemental petition. 





























OF THE STATE OF LOUISIANA. 


467 


It is, therefore, ordered, adjudged and decreed, that the Eastemn Disr. 


judgment of the Court of Probates be annulled, avoided an 
reversed, the plea to the. jurisdiction overruled, and the case 


JANIN 


d June, 1835. 
—Ssaz 


v8. 
remanded for further proceedings, according to law; the srscueprrons. 


appellee paying the costs of this appeal. 


CHARLES JANIN US. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DIStRictT. 


The hypothecary as well as the chirographery creditors, constitute a part of 
the aggregate amount of the passive debts of an insolvent, and all toge- 
ther, form the mass; a majority of three-fourths, in number and amount 
of which, is necessary to grant a forced respite. 

Creditors having a privilege or special mortgage on property of the 
insolvent, cannot be deprived of their right of seizure, by a forced respite ; 
but if this property is insufficient, they are restrained by the respite from 
proceeding against any other, for the balance unpaid. 

The insolvent debtor cannot avail himself of an error in the notice to his 
creditors, and have their proceedings set aside, on the ground that, 
through mistake, he convened them on too early a day. 


This suit commenced by an application for a respite. The 
_hypothecary creditors refused, and a sufficient number not 
voting for it, the meeting proceeded as in a voluntary 
surrender. 

The pleadings, facts and evidence of the case, are correctly 
stated in the opinion and judgment of the district judge 
who tried the cause. 

On the 18th February, 1835, C. Janin filed his bilan, and 
prayed for an order convoking his creditors. The order was 
made to convoke them after the usual and legal notices. 
The insolvent did not, in his schedule, insert the residence 


x 
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Eastern Dist. of his creditors. The meeting was advertised for 4th 


June, 1835. 


JANIN 
v8. 


HIS CREDITORS. 


March, 1835, upon ten days’ notice. It appears there was 
but one creditor out of the state, and he was stated to be 
represented by I. T. Preston. 

Norbert Fortier, a creditor, gave a power of attorney to 
C. Derbigny, to represent him, and to do all he judged 
best for his interest; and, specially, to vote for Joseph Le 
Carpentier, as syndic. 

G. Derbigny appeared, voted for the respite, and further 
declared, that, in case the said C. Janin did not obtain 
the respite prayed for by him, he solemnly protests against 
all the proceedings held in the matter, upon the ground, 
that the usual delay fixed by law for the publications, was 
not allowed, and that his client, who resides out of this 
parish, must not be considered as having been regularly and 
legally notified. 

The insolvent himself protested against his own proceed- 
ings, on the ground, that he had been misinformed as to 
Mr. Preston’s powers in relation to the claim or debt of 
David Henry, the absent creditor. 

This objection is renewed by two other creditors, in an 
opposition filed on 11th April, 1835, the day fixed on for the 
trial of the opposition of Charles Janin, which was to the 
same effect. 

I consider all this opposition as coming from the insolvent 
himself. 

These oppositions do not appear to me sufficient to affect 
the regularity of the proceedings. 

Fortier cannot appear for one purpose and not for another: 
he appeared and voted for the respite, and this appearance 
waives citation. The order in the power of attorney, to vote 
for Le Carpentier, contemplates a surrender, and the attorney 
in fact does not follow this order. But his appearing and 
voting, waives all objections, and he cannot act the double 
part of taking part in the proceedings, if they were according 
to his wish, and opposing them if they were not. 

As to the appearance of D. Henry: Preston was his 
attorney to collect the debt. He did nothing more at the 
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meeting than an attorney appointed by the court could have Easrsny Disr. 


done. I am of opinion that his authority, as attorney at law, 
warranted him in doing what he did. An attorney at law is 
a special attorney in fact, and may do every -thing which 
may tend to accomplish the object entrusted to him. 

I am of opinion that mortgage creditors have a right to 
appear and vote at a respite, and are to be counted among 
the creditors for all purposes. 

The oppositions of the insolvent and opposing creditors, 
were overruled ; the proceedings homologated and Joseph 
Le Carpentier declared to be duly appointed syndic. The 
insolvent and opposing creditors appealed. 


C. Janin, in propria persona, and Labarre, for opposing 
creditors and appellants. 

1. A meeting of creditors is to be called at thirty days, if 
there are some of them residing out of the parish. Louisiana 
Code, article 3054. 

2, Absent creditors, who are not domiciliated in the state, 
are to be represented at the meeting by an attorney appointed 
by the judge. Louisiana Code, article 3055. 

3. A creditor who does not make oath before the notary 
holding the meeting, that the sum which he claims is due, 
shall not have the right of voting, and his credit or vote 
shall not be counted among those by, which it is to be 
determined, whether the respite is granted or not. Louisiana 
Code, article 3054. 

4, A respite is for the exclusive interest of ordinary 
creditors.. Those who have a special mortgage, and some 
‘others whose debt is privileged, have no interest in that 
contract. Their names and claims ought not to be counted 
among those by which it is to be determined, whether the 
respite is granted or not. Lowisiana Code, articles 3051, 
3052, 3062. 

It is a general rule, that the authority of the attorney at law 


terminates with the judgment in the suit for which he was 


employed. Dangerfield’s executrix vs. Thruston’s heirs, 8 Martin, 
NM. S., 234. 


June, 1835. 
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HIS CREDITORS. 
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Morphy and Grailhe, for the appellees. 

When an insolvent prays for a respite which is refused by 
the creditors, they have the right of proceeding immediately, 
as if it were a cession, and of voting for syndics and directing 
the terms upon which the property is to be sold. Louisiana 
Code, article 3065. 3 Louisiana Reports,39. 

2. Three-fourths, in number and amount of the creditors 
on the bilan, are necessary- to a forced respite. Louisiana 
Code, article 3050. 3 Martin, N. S., 506. 

3. Privileged and mortgage creditors have an equal right © 
with the others of voting for syndics in a cession, or against 
the time prayed for in a respite. Enet vs. his creditors, 4 
Martin, 401, 599. Louisiana Code, article 3062. 

4, The judge may order a meeting of the creditors to be 
held in ten days from the time of making such order, if the 
creditors residing in this state, but out of the parish where 
the meeting is to be held, are represented in said parish. 2 
Moreaw’s Digest, page 440, section 11. 

5. That the creditors residing out of the state are not in 
any case to be summoned to the meeting, and that the 
delay of thirty days is provided for the benefit of creditors 
domiciliated in the state, but out of the parish, where the 
meeting is to be held. Louisiana Code, 3054, 3055. 

6. Every opposition to the homologation of deliberations of 


creditors, must be made within ten days from the filing of the 


proces verbal and must be tried on the reasons expressly set 
forth in the same. Louisiana Code, article 3059. 

7. The formalities prescribed by law for obtaining a respite, 
being imposed on the insolvent who prays for it, he cannot 
take advantage of any omission or informality in the 
proceedings, when the creditors refuse the respite, and 
compel him to a cession nor can any such omission or 
informality invalidate the whole proceedings. Louisiana 
Code, article 3054. 


Martin, J., delivered the opinion of the court. 


In this case, the insolvent debtor presented his petition and 
bilan, or schedule, praying for a respite, and that his creditors 
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be convened for that purpose. The respite. was refused and Easrenx Drsr. 
the proceedings were, according to law, changed into a cessio —_ 
bonorum. Syndics were appointed by the creditors, which — 
was opposed by two creditors and the insolvent debtor himself. mscnprrons. 
The appellants contended that the respite was accorded to 
the insolvent, and consequently the proceedings of the 
creditors, as in case of a cession, were irregularly and 
illegally carried on against him. The district judge decided 
against the pretensions of the opponents, and they appealed. 
The insolvent debtor relies, in order to establish the grant 
of the respite by his creditors in the first instance, on the 
rejection of the claims of his creditors in fixing the aggregate 
amount of his passive debts, in order to ascertain the legal 
majority which must concur in granting the respite. It is 
admitted, that if the claims of the hypothecary creditors are 
not to be regarded, there was a legal majority in favor of the 
respite : so that the only question before the court is, whether 
the hypothecary debts constitute a part of the aggregate 
amount of the passive debts of an insolvent who asks a 
respite, in order to ascertain the required majority. ¥ 
The insolvent contends, that as the hypothecary creditors ony nee 
were not prevented by the respite from proceeding on their coun, 
mortgages and obtaining an order of seizure and sale against stitute a part of 
the mortgaged property of the debtor, they are without ie, *88reeste 
interest to oppose the respite. In support of this proposition, Lar mickey Jong 
he has invoked the opinions of several eminent French jurists. all _ together, 
On this point, the court has no difficulty in coming to a — Ses 
decision. We have.textual provisions of law, which we are three-fourths in 


number and a- 


not at liberty to disregard, and which establish the reverse mount of vies 
of the proposition contended for. The Louisiana Code, pon se 


" article 3053 requires the votes of three-fourths of the creditors respite. 
. : : Creditors hav- 
in number and amount, to grant a forced respite, which takes ing a privilege 
place when the creditors “ do not all agree.” And under the ° — ae 
word creditors, in the Code, hypothecary and chirographery ty of the insol- 
° ‘ vent, cannot be 
creditors are certainly included. - deprived of their 
The article 3062, provides that privileged creditors and bee — 


those who have a special mortgage, cannot be deprived of spite ; a = 


the right of seizure by a respite ; but if the property on which Taftcient, they 








| 


472 


Eastern Dist. 
June, 1835. 
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GOULE & LAM- 
BERT. 
are restrained by 
the respite _ 

proceeding 
gainst an shag 
for the balance 
unpaid. 

The insolvent 
debtor cannot a- 
vail himself of 
an error in the 
notice tohis cre- 
ditors, and have 
their proceed- 
ings set aside on 
the ground, that 
through mistake 
he convened 
them on too ear- 
’ a day. 
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they have this privilege or mortgage, is insufficient to pay 
the whole of their claims, they shall be restrained from 
proceeding against the surplus, by the terms of the respite. 

It is, therefore, not correct to say that a respite does not 
affect these creditors. 

The insolvent has further urged, that the meeting of his 
creditors was irregularly called on a notice of ten days, on 
account of his being mistaken as to one of his creditors who 
resided out of the state, being represented therein. To this 
it has been victoriously replied, that he cannot avail himself 
of any irregularity which was the result of his own error or 
mistake in requesting that his creditors be convened on too 
early a day. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


- 


M‘DONOUGH US. GOULE & LAMBERT. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In a suit against the endorsers of a promissory note, given for the price of 
sugar sold by them as agents of the owner, and they show they were not 
bound to warrant the solvency of the purchaser, that the note was 
drawn to their order, and endorsed in blank in the absence of the owner 
of the sugar, who took it in settlement and the plaintiff is proved to be his 
agent: Held, that the defendants are not liable under their endorsement. 

When the plaintiff’s right to sue, as the bond fide holder of an endorsed 
note is contested, and it is shown he became possessed of it as agent, and 
not in the usual course of trade, the endorsers may show that they 
endorsed it for the principle only as agents, and without ultimate 


responsibility. 


This is an action against the Sitenteans; as endorsers of a 
promissory note drawn by Tourné & Beckwith, to their order 


‘ 
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and endorsed in blank, for the sum of one thousand five Eastexw Drsr. 
June, 1835. 


hundred and two dollars and protested for non-payment. 


The defendants admit their endorsement on the back of »‘noxoven 


the note, and aver the plaintiff is not the owner, but that the gours & ane 


same is the property of André Durnford, who took it from 
- them without warranty, for the proceeds of a quantity of 
sugar, which they, as his agents, sold on his account. That 
the note was drawn to their order, and endorsed by them in 
blank, because the said Durnford was absent at the time it 
was executed, and on his return took it from them without 
warranty, all of which was known to the plaintiff, to whom 
it was given for collection in his name. They aver, they are 
not in any manner responsible, and pray to be dismissed. 

The defendants proved by their book-keeper, that they 
were the agents of André Durnford for the sale of his sugar; 
that they sold the crop of 1833 to Tourné & Beckwith, for 
two notes including the one in suit, without guarantee ; 
that no guarantee commission was charged to Durnford ; 
that the plaintiff is the the agent of Durnford, and had this 
note protested for non-payment. 

The district judge was of opinion, the defendant proved 
the property of the note was in Durnford, and that the 
plaintiff was his agent; that the defendants were not liable, 
because they did not guaranty the sale of the sugar for 
which the note in question was taken and delivered to 
Durnford on settlement, without guarantee. Judgment was 
rendered in favor of the defendants, from which the plaintiff 
appealed. 


Gray, for the plaintiff and appellant. 


Canon, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant seeks the reversal of a judgment pronounced 
against him, as holder and endorsee of a promissory note in 
an action against the endorsers. : 

The defence relied on by the endorsers was: first, the 


BERT. 


In a suit against 
the <ohduaean a 
promissory note, 
given for the 
price of 
sold by them, as 
agents of the 
owner, and they 
show they were 


‘want of due notice of protest; and sevondly, that the not bound to 
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Eastexn Dist. plaintiff is not the owner of the note, but that it belongs to 

Juney 1835. one André Durnford; that both the plaintiff and Durnford 

_ m‘poxoves know, that the defendants are not liable to pay the note ag — 
v8. = i 

cour & xtam- CNdorsers, because it was taken by them in payment of a 

sing part of the sugar crop of Durnford, sold by them as his agents 


t th 1- is ‘ 
isenpekdingne- to Tourné & ' Beckwith, the drawers; that the note was. 


chaser, that the . . ‘ 
pe alg drawn to their order in the absence of Durnford, who received — 


oe it from them afterwards, on settlement without warranty, 
ndorsed in . — 
blank in the ab- and that all this was to the knowledge of the plaintiff, who 


sence of the own- ; é 
er of the sugar, 18 also, only an agent of Durnford. 


—— ‘et he It is proved, that the note was given for the price of sugar, 
the plaintiff is sold by the defendants for Durnford, who were not bound 


a " Nae, to warrant the solvency of the purchasers, and - that 


that the defend- on settlement afterwards the note was handed over to 
ants are not lia- 


ble under their Durnford, with an endorsement in blank. The note does 


peor not bear the subsequent endorsement of Durnford, and it is 
plaintiff's right Shown, that the plaintiff transacts the business of Durnford, 


bie or age as his agent. The plaintiff has not shown that he is the’ 


endorsed note is bond fide holder, and that he became possessed of the note 


tested and it . . a 
is shown he be- in the usual course of trade, although that fact is directly 


oF tt apt contested by the defendants. We think the proof sufficient 


and not in the to identify the plaintiff with Durnford, his principal, and to 
usual course of n 
trade, theendor- authorise the endorsers to show, they endorsed only as © 


» > Psa llrsaa agents, and without ultimate responsibility. The evidence 


ed it for the on this point satisfied the court of the first instance, that the 
principal only as : q 

agents, and with- defendants are not liable as endorsers, and we concur in that 
out ultimate re- 

sponsibility. | conclusion. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MARIE LOUISE, f. w. c. v8. MAROT ET Al. Me 
APPEAL FROMTHE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the evidence does not legally authorise the verdict of the jury, 
although it may have in reality been based on the intentions of the 
parties, it will be set aside, and the cause remanded for a new trial. 

In every thing relating to the contract of donation, the acceptor of the 
donee, who is a minor, is. functus officio, when he has accepted; and 
no written or explanatory act, made by him afterwards, will have any 
effect, in relation to the right of the donee. 

The Supreme Court will exercise the general power granted by law, and 
remand a cause for a trial de novo, when in its opinion justice requires it. 


It is a general rule in remanding a cause, that the court should be influenced 
alone by the pleadings, documents and evidence in the record ; but in an 
action claiming the release of a person from slavery to liberty, every 
thing which may properly be done in favorem libertatis should be done, 
even to notice facts de hors the record. 


This is an action by the plaintiff, claiming the emancipation 
of her daughter, a mulattress aged twenty years, a statu libera. 
The petitioner alleges, that her daughter, Josephine, while 
aslave, belonging to Jean Mornay, was by him made a dona- 
tion to Marie Susette Emelie Marot, the minor daughter of 
Toussaint Marot, who accepted the donation for his child, 
-and was bound to emancipate Josephine, when she arrived 
at the age of twenty years. She alleges that the donee, who 
is now the wife of Lalande Ferriere, and her husband, have 
imprisoned Josephine, and refuse to emancipate her: she 
" prays that a decree be rengered, requiring Ferriere and wife 
to have her said daughter emancipated as soon as possible, 
and that she be forthwith released from imprisonment. 

The defendants aver, that Josephine was given to one 
of them while a minor, on condition that she was to remain 
a slave until she was thirty years of age, when she was to be 
emancipated. They further aver, that they are entitled to 
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her services until that period, and had a right to arrest and — 


imprison her as a runaway. 


The testimony shows that Jean Mornay made a donation - 


of Josephine, when about two years of age, to the minor 
daughter of Toussaint Marot, then about the same age, 
by public act dated the 26th February, 1816, on condition 
that she should be emancipated at the age of thirty years; 
the father signing the act and accepting the donation for hig 
daughter. : : 

On the first of March following, Marot, the father of 
the donee, executed a private act before two witnesses, in 


which he declares it was the intention of the donor, that ° 
Josephine should be emancipated, as soon as she was twenty — 
- years of age. These are his words used in the declaratory 


act: “Je ne me suis obligé pour ma fille qu affranchir conformé- 
ment aux lois de cet Etat, ladite Joséphine que lorsqu’elle aura 


trente ans ; néanmoins la vérité est que Vintention du donateur est 


que ladite Joséphine soit affranchie aussitét qu’elle aura vingt ans. 
En conséquence j’oblige ma dite fille par la présente a se conformer 
aux désirs de son grand pire en considérant ladite Joséphine 
libre des quelle aura vingt ans,” etc. 

These two acts were given in evidence to the jury. The 


defendants’ counsel objected to the reading of the second one, . 


on the ground that it was not binding on the defendant and 
donee of the slave, as her title was complete, by the public 


act passed before this one, and that no act of her father . 


could divest her of her lawful right, without the formalities 
of law. The judge overruled the objection, and admitted 
the paper as part of the res gesta; and also to show that the 
intention of the donor was, that Josephine should be free as 
soon as the law would allow. The decision of the court was 
excepted to. 

‘The judge charged the jury, th&t if they were of opinion, 


it was the intention of the donor, that Josephine should 


obtain her freedom when she came of age, and the law 
would allow it, they should find for the plaintiff; but if they 


believed the donor did not intend that she should be set free: 


until she was thirty years of age, they ought to find a verdict 


| 
A 
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: for the defendants; and also that the law was in favor of Eastznw Disr. 


~ liberty, and if there was any reasonable doubt about the 
intention of the donor, as expressed in the act of donation, 
that doubt should be construed in favor of the plaintiff. The 
charge was excepted to. by the defendants’ counsel 

The jury returned a verdict for the plaintiff, and judgment 
_ was.rendered thereon, that Josephine be set free, provided, 
the consent of the civil authorities can be obtained, and that 
she remain in the service of the defendants until then, &c. 

The defendants appealed. 


Canon, for the plaintiff, contended, that the established 
rule in expounding contracts is, that greater force is to be 
given to the intentions of the parties, than to the mere 
words in which the contract is expressed. Law 219, de verb. 

Domat, liv. 1, title 1, section 2, article 13. Louisiana 
Code, 1940. 

2. The intentions of the parties in this case, it is clear, 
were, that Josephine should be emancipated when she 
became of age. This is expressed in the declaratory act of 
the father, who accepted the donation for his minor daughter. 

$. The contract of donation is gratuitous: ‘un contrat de 
bienfesance ;” and a gift should be received with gratitude. 
The intentions should govern in all contracts, and may be 
proved by circumstances de hors the instrument; and with 
greater force should they prevail in a contract of donation. 

The judgment should be amended in favor of the plaintiff, 
so that Josephine be permitted to stay with her mother until 
she be emancipated. 


J. Seghers, contra. 

1. The charge of the judge to the jury was clearly 
erroneous, as the authentic act is positive and binding in 
this case. 

2. The donation being made to a minor, and accepted by 
her father as tutor; by notarial act, duly recorded, the right 
of ownership of the donee, became absolute; and no act of 
the father, either as tutor or relative, could divest her right 
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Eastern Dist. thus acquired. Civil Code, page 220, ante 52, 57. Ibid; 
Be page 222, articles 62,63. ~ 


MARIE -LOUISE, 


f. wee. Mathews, J., delivered the opinion of the ¢ourt. 


v8. 
manoTET 4. Jn this case the immediate emancipation of a mulatto 


girl about twenty years old, a statu libera, is claimed from 
' the defendants, who hold her in slavery. The cause was 
submitted to a jury in the court below, who found a verdict 


in favor of the plaintiff, and judgment being thereon 


rendered, the defendants appealed. 
The claim of immediate liberty on the part of the mulattress, 


in the present instance, is based on two acts introduced in - 


evidence in support of the action: on a donation made in due 
form of law, by J. Mornay, the owner of the girl, on the 26th: 
February, 1816, to the defendant M. 8S. E. Marot, who was 
then a minor, and accepted by the agency of her father. This 
donation was made on the express condition that the donee 
should liberate the slave when she should attain the age of 


thirty years. Some days after this act, on the 11th of Marchof | 


the same year, the father, who had assisted his minor child in 

its acceptance, made a declaration in writing, in a private act, 

attested by the two witnesses who had signed the notarial 

act of donation, stating that the intention of the parties to 

that deed was, that the slave given should be liberated at 

Wheretheev- the age of twenty years, and not thirty, as expressed in the 
roa eos donation. These acts were given in evidence to the jury, 
a ag veri and from the verdict which they found, it would seem that 
of the jury; al- more credit was given by them to the last act, than the 


though it may 


-h realit 
—e i ped first. Their verdict may, in reality, be based on the true 


the intentions of intention of the parties; but the evidence did not, in our 
opinion, legally authorise them to come to this conclusion. _ 


the parties, it 
will be set aside ; ; 
and the cause re- The simple declaration of the father, who had accepted the 
newtrial. | donation forhis daughter, without the consent and acquiscence 


2 gh age Be of the donor, expressly given and contained in the written 
“ j . . 
pivarce. | of dona- instrument, which purports to be explanatory of the intentions 


tion, the donee, of the parties to the donation, cannot affect the rights 


who is a saa acquired by the donee. In every thing relating to the 


is oF officio 


en he has ac- contract of donation, the acceptor, on her part, was functus . 
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officio, and by himself could do no acts: prejudicial to her Easreny Dist. 
interest. It is really painful, in applying rules of law toa 7™*» 1835. 


case, to be obliged to violate sentiments and feelings of mans xouise, 
w. 


humanity: but.this pain is sometimes felt by judges inthe “ug, 
settlement of conflicting rights between suitors. © se pare 
no 


Yet, although in the present instance, a sense of duty will written or expla 
not allow us to acquiesce in the verdict and judgment of the ,Y° — 
court below, we do not consider ourselves bound to leave wards will have- 

any effect, in re- 
the wretched victim of present affliction without hope. lation’ to. the 


The case is peculiar in its nature—a claim for liberty! ee aaa 


And, although generally considered, such claims, in a “The Supreme 
government where slavery is tolerated, ought not to be a 
particularly favored when brought in opposition to the rights Cae pane 


of property; yet the facts disclosed in the present instance mand acon iae 
have convinced us that it is a case in which we ought to Saccts holgee. 


; . ion justice re- 

exercise ms general _ granted by law to remand CAUSES Ciincs it. 
- trial de —_ Ww apes —e in our opinion, = _Htisa general 
such a proceeding. It Is rha true, as a general rule, rule in remand- 
P 8 Jens 7 8 “ ing a cause, that 


that the Supreme Court, in the exercise of this power, should the court should 


be influenced alone by the pleadings, documents, and ime i a 


evidence found in the record; whether these things, as pee : eee 
men and €vi- 
exhibited in the present case, would authorise us to remand, dence in the re- 


may be doubtful: but it is an action brought to redeem a Sms vainiesiog 


helpless female from slavery; and every thing which may peed release of a 


from sla- 
properly be done in favorum libertatis, should be done, even very ry to liberty, 
to notice facts de hors the record. iy eee ie 


It was stated at the bar, and not denied, that the person perly be done in 
now. claiming her immediate emancipation, was taken by ts, should be 
her owners to France, a country whose institutions do not orn aon 2 
tolerate slavery or involuntary servitude in any manner, and /" the record, 
was placed by them under the direction of a hair-dresser, to 
learn his art. Did she not become free in France? Being 
brought from a foreign country into the United States, is she 
not free, according to the provisions of laws enacted by 
Congress? ‘These are questions which we will not now 
solve; but we deem it proper to remand the cause, in order 
that they may be put in-a train for solution. 


* 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed; aud the verdict 
of the jury set aside. And it is further ordered, adjudged 
and decreed, that the cause be remanded to said court, to be 
48? tried de novo ; the appellee to pay the costs of this appeal. 


, 


SYNDICS OF YARD & BLOIS v8. MECHANICS’ AND TRADERS’ 
: BANK. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL, DISTRICT. 


An act of pledge of bank stock, to secure the payment of a specified note 
to the bank, and “for the payment of any other note or obligation which 
may be due, or which may become due to said bank, by the pledgors,” 
will not be construed to extend to notes drawn to the order of another 
person, and held by the bank, although one of them was due, and 
protested at the time the pledge was given, but not mentioned in it. 

As regards the creditors of the pledgor, an act of pledge is not valid, 
beyond the amount of the notes or debts specifically mentioned in 
the act. 


The syndics of Yard & Blois instituted suit against the 
Mechanics’ and Traders’ Bank, to compel the latter to 
surrender to them one hundred and fifty shares of stock, 
which the insolyents had pledged to secure the payment 
of a note of two thousand five hundred and twenty dollars, 
which they allege is now paid, and that the defendants 
refuse to give up the pledge. 

The Bank averred, the stock in question was pledged 
on the 17th April, 1834, to secure a note of two thousand 
five hundred dollars, by the pledgors, “and any other note or 
obligation then due, or to become due from Yard & Blois, to 
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said institution ;” and that it was the bond fide holder of Easteax Dist. 


three promissory notes, for which Yard & Blois, the pledgors, 
are bound, and for the payment of which the said stock 
stands pledged: the first of these notes is for one thousand 
five hundred dollars, drawn by the pledgors to, and endorsed 
by T. H. Hearsey, payable sixty days after date, which was 
the 16th January, 1834; another of similar tenor and amount, 
due and protested the 9th day of April, 1834, and a third, on 
which the insolvents were endorsers, for six hundred and 

ninety-four dollars, protested for non-payment the 22d April, 
- 1834. The bank prayed for judgment on all these notes, 
and that it be paid by privilege out of the proceeds of 
the pledge of stock. 

Upon these pleadings the cause was tried. 

There was no proof that the bank was the owner of 
the notes set up under the pledge, other than the simple 
allegations in the answer, and possession of the two of one 
thousand five hundred dollars each, under protest. The act 
of pledge. is dated the 17th April, 1834, after the last two 
notes were due. 

The District Court decreed the delivery of the pledge 
of the bank stock in contest, to the syndics, within ten 
days; and in default thereof, that the bank pay to them 
the sum of six thousand dollars. The bank appealed. 


Carleton and Lockett, for the plaintiffs. 

The act of pledge relied on by the defendants, gave 
them a privilege only forthe amount of the note for which 
the stock was pledged. 


Sterrett, for the defendants, contended, that the act of pledge 
~ was valid, to all intents and purposes ; and the stock pledged, 
is liable for all the notes due by the insolvents, and held by 
the defendants. 

2. The syndics of an insolvent, do not stand in a better 
condition than himself, who would be bound, and could not 
withdraw the pledge until they paid their notes. 

61 


June, 1835, 
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Easters Distr. 3, The act of pledge expressly declares, that it is given to 
June, 1855. secure the payment of any other note or obligation, which may 
syxpicsor be now due, or become due from the pledgors, to the bank, as 

ranp & DIOIS drawers or otherwise. 


mecuanics’ AxD = 4, This is not an action in avoidance of the contract 
TRADERS’ BANK. 


of pledge ; the judgment is therefore erroneous. 


Bullard, J., delivered the opinion of the court. 


The plaintiffs sue as syndics of Yard & Blois, to recover 
certain certificates of stock belonging to the insolvents, which 
had been by them deposited in pledge for a loan from the 
bank, which they allege has been paid, and they pray, that 
the bank may be condemned- to surrender the stock, or pay 
the value of it.” 

The defendants answer, that the stock was pledged, not 


only to secure the payment of the note of the insolvents, for - 


two thousand five hundred and twenty dollars, which it is 
admitted has been paid, but, further to secure the payment 
of any other note or obligation then due, or about to become 
due; and they allege, that Yard & Blois are indebted to them 
in the amount of two notes drawn by them to the order of T, 
H. Hearsey, and another note drawn by one Hervey and 
endorsed by the insolvents, all of which they allege, have 
been protested, and are due to the bank, and they pray 
judgment for the amount of said three notes, to be paid by 
An act of Preference and privilege, out of the proceeds of the stock. 
pledge of bank The act of pledge which is under private signature, but 
leampennats passed before the cashier, sets forth, that “Yard & Blois 
specified note to having obtained a discount from the bank on their note, 


the bank, and . ; 

anv oent payable to the president, directors and company, for two 
0 er no 

- chiligation thousand five hundred and twenty dollars, dated 17th April, 
which may be 1834, payable sixty days after date, do pledge one hundred 


due or become ‘ 
due to saidbank, and forty shares of the capital stock of said bank belonging 
by the pledgors,” : p 

will not be con- to them, on which forty dollars per share had been paid 


ixtend:.s : : 
strued to exten’ in, &c., to remain and be held as security for the payment 


he order of " : 
yn il go hi of said promissory note, and for the payment of any other note 


and held by the or obligation which may be now due or become due from us to 





resis 














hie 











OF THE STATE OF LOUISIANA. 483 


said bank, as drawers or otherwise; and as security for the Easrzas. Dist. 
renewal of any part of said sum which may at any time be _7#”%@ 1859-_ 
obtained by said Yard & Blois, from said bank on other = 
notes.” : NEW-ORLEANS 
It is not shown, that the notes drawn to the order of Hearsey _ °V™~**°°° 
bank, although 
were the property of the bank. One of them was due and one of ttiem was 
had been protested at the time the pledge was given, and arg oy 
no mention is made of it in the act of pledge, and it — oe pe 
appears to us, it was not in the contemplation of the parties, mentioned in it. 
that the pledge should extend to those notes. The plaintiffs Asregardsthe 
creditors of the 


represent all the creditors of Yard & Blois, and as relates pledgor, an act 
to them we are of opinion the pledge is not valid beyond the fot vitid beyond 
amount of the note, specifically mentioned in the act, the amount - 

e notes or debt 


according to articles 3124 and 3125 of the Louisiana Code. specifically men- 
tioned in the act. 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


DUNN US. NEW-ORLEANS BUILDING COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


When a resolution, adopted by a meeting of the stockholders of a 
corporation, ratifying certain sales of the corporation property, is pro- 
duced, the officers of the corporation who urge the invalidity of the 
ratification, on the ground that the meeting was illegally called, must 
‘show such illegality, and support their allegations by proof. 


The plaintiff alleges, he purchased two lots of ground 
at public auction, in the city of New-Orleans, on the 9th 
-of December, 1834; that said lots were the property of 
the “New-Orleans Building Company,” and sold by the 
authority of the stockholders thereof, on the terms and 
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Easrenxx Dist. conditions announced by the auctioneer, and published pre-. 


June, 1835. 


DUNN 
v8. 
NEW-ORLEANS 
BUILDING CO. 


viously thereto; that the president of said company refuses 
to execute an act of sale to him, although he has demanded 
it, and offered to comply with the terms of the adjudication 
at said sale, He prays that the president and directors 
of said company be cited, and decreed to execute acts of sale 
and make him a complete title to said lots, on his complying 
with the terms of sale. 
The defendants deny that the adjudication of the lots in 
question, was made by authority of the stockholders, or the 
president and directors of said company ; they aver, that by 
the sale of all the property of said company at auction, it 
became insolvent, and unable to give a title, but that the 
property belonged to its creditors; that the property was 


‘encumbered with mortgages, which the company was unable 


to raise, and that the plaintiff did not come forward to demand 
his titles, until a subsequent meeting of the stockholders 
made a. different disposition of the property. 

On these pleadings, the parties went to trial. The facts 
and evidence of the case, material to the points at issue, are 
as follows : 

Some time after the New-Orleans Building Company was 
organised and had adopted: its by-laws and elected its 
directors, its affairs became embarrassed. On the 13th 
October, 1834, the directors determinined that it was expe- 
dient to sell the property of the company and fixed the terms 
of sale. A meeting of the stockholders was called on the 
17th of October, at which it appeared twenty-eight out of 
eighty-three stockholders were present and approved of the 
sale and the terms fixed by the directors. On the Ist of 


December following, the directors made a slight variation in 


the terms of sale, by altering the instalments. On the 9th 
of the same month the sale took place, at which the plaintiff 
purchased the two lots in question, for eight hundred and 
fifty dollars. On the 18th December >a meeting of the 
stockholders was held, at which a resolution was proposed 
and adopted, by the majority present and voting, approving 
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of the proceedings and conduct of the directors, in making ©stexx: Disr, 
the sales in question. June, 1885. 


-At a subsequent meeting of the stockholders, on the 20th ~~ »uxx 
December, 1834, all the directors and officers of the corpora- waw-enamane 
tion resigned, and a new organization took place. —— 

The plaintiff made application to have his title completed, 

and an act of sale passed in conformity to the adjudication 
made to him at the auction sale. The new board of 
: directors refused. 
The district judge who presided at the trial, states, in 
delivering his opinion, “that the case has been brought 
on and tried in a soméwhat loose and irregular manner ; 
and that the matter has received very little investigation 
of the principles applicable to the mode of conducting 
business by meetings of ‘stockholders of corporations ;” that 
the case appeared to him in the following light : 

1. “That the power of alienating the real property, being 
reserved to the stockholders of the company, and the terms 
sanctioned by them, it was net competent for the directors to 
alter them. 

2. “That it does not appear, that the proper and sufficient 
steps were taken, to convene the stockholders at any time, or © 
to give notice of the subject of deliberation ; that it is 
manifest, great irregularity in all the proceedings of the 
directors, and meetings of the stockholders prevailed, &c. 

3. “A person buying from a corporation, must look to it, 
and examine that there is proper authority to sell; that the 
question is different, when it is sought to enforce a title from 
a corporation, from what it would be if a title had been 
made, and it was sought to annul it.” 

Judgment was rendered in favor of the defendants, and 
the plaintiff appealed. . 





Carter, for the plaintiff and appellant. 

It is admitted by the plaintiff, that, by the charter of the 
Building Company, the immoveable property could not be 
alienated or sold by the directors, without the authorisation 
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Eastern Dist. of the stockholders; but the plaintiff contends that such 


June, 1835. 





DUNN 


authorisation was obtained. <j 
1. By an agreement entered into by the company, with 


xzw-onteaxs Laurent Millaudon, Esq., in the early part of 1834, the 
BUILDING CO. company, in consideration of a large pecuniary aid rendered 


by that gentleman, agreed to sell their property on or before 


the 15th December of the same year, in order that the 


proceeds of the sale might meet the obligations of Mr, 
Millaudon, in behalf of the company. It does not appear 
that at the time of this agreement, which was authorised 
and ratified by the stockholders, that the terms and conditions 
of the sale of the-property were fixed. 

2. That, admitting that the directors changed the terms 
of sale from those fixed by the stockholders at their meeting, 
on the 4th November, 1834, yet this does not invalidate the 
sales. We contend, that all the directors required from the 
stockholders was, the authority to sell; and that the fixing of 
the terms was in the discretion of the directors; and for 
which, they could be only held personally responsible, in 
the event of fixing terms, which would result in a loss to 
the company. It is not pretended that the terms fixed by 
the directors, proved of injury: on the contrary, they were . 
more favorable to the ener, than those fixed by the 
stockholders. 

3. All the esiiiitinas resided in the city of New-Orleans: 
the terms, as fixed by the directors, were advertised in 
the public prints for a length of time: a majority of the 
stockholders attended the sale, and a number made pur- 
chases. These acts, we contend, were confirmatory of the 

terms fixed by the directors. 

4. That, at a meeting of the stockholders, holden on the 
18th of December, 1834, eight days after the sale at which - 
the plaintiff purchased, it appears a statement of the affairs 
of the company was presented, showing the result of the sale 
on the 9th, and the terms on which the property had been 
sold. At this meeting, and after this statement, a resolution, 
introduced by Mr. E. Torlee, in the following words, was 
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: “Resolved, That the stockholders of the company E4stsrw Disr. 


do approve of the proceedings of the present directors, to this 
date, as being made in furtherance of the interests of the 
company.” We contend that this resolution confirmed the 
sales of the 9th of December, and gave the plaintiff a clear 
right to exact from the defendants a title to the lots in 
question. The legality of this meeting has been attacked 
by the judge, but by an inspection of the record, no proof 
can be found to justify that attack. 

-5. In conclusion, the counsel feels bound to notice the 
following paragraph in the judgment of the court below: 
“The case has been brought on and tried by consent, in a 
somewhat loose and irregular manner; and the matter has 
received very little investigation of the principles applicable 
to conducting business by meetings of stockholders.” The 
counsel placed upon record all the testimony he thought 
proper to maintain the case of his client; -and if he choose 
not to enter into legal discussions, upon a point which he 
believed, not before the court, that was a matter for his 
discretion, and not a subject to be commented upon by 
the judge: and the counsel believes that the decision of 
this tribunal will show that point which the judge below 
wanted information upon, was not, under the aspect of this 
case, a matter for investigation. 

6. It is a cause of deep regret, that the judge of the court 
below should so frequently indulge himself in personal 
attacks upon the conduct of counsel, in the management 
of their causes. A continuance of such a system, can only 
tend to interrupt those relations which should exist between 
the bench and the bar. 


Preston, contra, contended, that the directors who deter- 
mined upon the sale of this property, and fixed its terms and 
conditions, had never. been voted for by the stockholders, and 
consequently had no authority to order the sale, which is 
null. 

2. At the meeting of the stockholders, on the 18th 
December, 1834, these self-styled directors obtained a vote 


June, 1835. 
———SE 
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Eastern Dist. of approbation of their proceedings, from only ten out of 

June, 1835. about eighty stockholders, the whole number. It is not 

DUNN shown, nor does it appear, that they passed any order 

xew-ontzans calling this meeting, but on the contrary, there was an 

BUTEDING Co. order of the stockholders themselves, to hold an adjourned 
meeting, not on the 18th, but the 20th December. 

8. The plaintiff purchased from persons having no 

authority to sell, and if he has suffered any damage, he 

must look to those with whom he dealt. 


Martin, J., delivered the opinion of the court. 

The plaintiff was purchaser of two lots of ground in the 
city of New-Orleans, which were sold at public auction by 
order of the directors of the New-Orleans Building Company. 
He claims to have a complete legal title made to him in 
pursuance of the adjudication at the sale. The defendants 
refused this; and on his suit to compel them, judgment was 
rendered against him, rejecting his claim, from which he has 
appealed to this court. 

The counsel for the plaintiff admits that the sale was 
made by order of the directors of said Building Company, 
on different terms than those which had been proposed and 
agreed upon by a meeting of the stockholders, who authorised 
the directors in the first instance to sell; but, he has shown, 
that after the adjudication, the conduct of the directors and 

Re egg tor their acts in relation thereto, was approved, and the sale 
4 poe He confirmed. : é 

of s corporation, The district judge who tried the cause determined, that the 
sales of the cor. ast meeting of the stockholders at which it is alleged the 
Oa ated. sale in question was confirmed, was not regularly called 
> ¢ —., - according to the solemnities and forms prescribed by law, 
who urge the and necessary for the call of such a meeting; and that a 
invalidity of the meeting of the stockholders thus called and held, could not 


ratification, on . ’ , 
the ground that authorise the alienation of the property of the company. 


the meeting was 3 Raine 5 ‘ 
illegall called, | We have looked in vain in the record, for any evidence in 


illegality. sucl’ support of the decision of the judge a quo, or the conclusions 


support their al- tg which he came in deciding the case. When a resolution 
legations by : ; 
proof. adopted at a meeting of the stockholders of the corporation, 


- 
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ratifying a sale made by the directors, of certain property Easrzax Disr. 
belonging to it, is produced, the officers of that corporation i 
who urge the invalidity of the ratification on the ground that s%4s* & wrra- 
the meeting was illegally called, must support their alle- ve 


gations by proof. This has not been done. —— 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; and it is ordered, adjudged and decreed, that on 
the plaintiffs complying with the terms of the auction sale, 
within thirty days from the day on which the present 
judgment shall become final, the defendants do execute and 
convey a good and legal title to the plaintiff, for the two lots 
of ground described in the petition ; and that the defendants 
and appellees pay costs in both courts. 


SHANE & WITHERS US. WITHERS’S LEGATEES. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


As a general rule in all testamentary dispositions of property, or dispositions 
causa. mortis, the words estate and succession are to be taken and 
construed as synonymous. 

Where a testator wills to his wife and two sisters, each‘one third part of his 

"whole estate, having no forced heirs, they will be considered as universal 
legatees, succeeding to the whole of the estate of which he died possessed, 
to the exclusion of all others. 

Universal legatees having the seizin of the estate under the will, hold the 
place of heirs instituted by testament. 


This is an action by five of the sisters and heirs at law 
of the late William Carr Withers, against his widow and two 


other sisters, whom he instituted his heirs and universal 
62 
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legatees under his will, to the exclusion of all his other 
relations; in which they claim a division in equal proportions, 
of all their brother’s estate which was acquired between the 
date of the will and the death of thé testator; and, also, to 
annul a donation inter vivos of a valuable lot of ground to 
Sarah Ann Withers, his sister, and one of the defendants, by 
her said brother, on the ground that she was a minor, and 
incapable of accepting the donation without the assistance 
of a curator; and that it makes no estimate of the value of 
the lot, but contains conditions and reservations contrary 
to law. 

The defendants answered canara, and pleaded a 
general denial, and claimed the whole of the estate and 


property of which the testator died possessed, under the will. 


The validity of the donation which is attacked in this suit, 
was determined and settled in favor of the donees, before the 
decision of this case and abandoned. See 6 Louisiana 
Reports, 231 

This case depends mainly for solution on the interpretation 
of the will of the deceased. The following extracts from the 
opinion of the District Court, contain the material facts 
of the case. 

In 1823 W. C. Withers made his will in the following terms: 

“New-Orleans, July the 16th,,1823, I, W. C. Withers, 
of the city of New-Orleans, do make this my olographic 
will, as follows, to wit: I do bequeath to my wife, Margaret 
Delia Withers, one-third part of my whole estate; I also 
bequeath to my sister Sarah Ann Withers, one-third part, I 
also bequeath to my sister Margaret Withers, one-third part of 
my whole estate; and finally I do, by these presents, appoint 
my wife Margaret Delia Withers, and Martin Gordon, and 
Thomas $. Kennedy, my executors; and they are hereby 
empowered and authorised to make an inventory, and to take 
full possession of all my estate, without the intervention of 
any court of judicature in this or any other state in the Union.” 

(Signed, ) W. C. WITHERS. 

Beside the two sisters named legatees in the will, W. C. 

Withers left five other sisters, who are the plaintiffs in this suit. 
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Withers died in 1829, and the question raised is, whether 
the legatees named in the will, take all the property of 
which Withers died possessed in 1829, or only the property 
of which he was possessed on the 16th July, 1823. 

The supposed difficulty in this case is considered to arise 





Eastern. Dist. 
June, 1835. 
fF 
SHANE & WITH- 
ERS 
v8. 


WITHERS’s LEG A= 
TEES, 


mainly out of the following articles of the Code, on the | 


subject of donations and testaments. “Article 1713: a dispo- 
sition, couched in terms present and past, does not extend to 
that which comes afterwards: for example, a legacy of all 
the books a testator possesses, does not include those which 
he has purchased since the date of his testament.” 

“Article 1714: a disposition couched in the future tense, 
refers to the time of the death of the testator: thus, a legacy 
-of all the furniture there shall be in the house of the testator, 
includes that which be has purchased since the date of the 
testament, as well as the rest.” 

“Article 1715: a disposition, the terms of which express 
no time, either past or future, refers to the time of making 
the will; thus, when a testator expresses simply, that he 
bequeaths his plate to such a one, the plate that he 
possessed at the date of the will, is only included.” 

These rules are sound, because they have a direct 
tendency to establish the intention of the testator, but they 
are not supposed to have any special application to this case. 

. The counsel for plaintiff has urged that these rules are 
to be applied with rigor in the construction of all legacies, 
because they are placed in a section under the head of 
general rules for the interpretation of legacies; but this is 
not conclusive, and scarcely plausible reasoning. The 
general rules contained in that section are to be applied to 
legacies, according to their respective natures and qualities, 
whether general or special, on an universal or particular 
title: reddendo singula singulis. Some of those rules apply 
exclusively to legacies on a particular title, and those 
pressed on the attention of the court, seem to be more 
particularly of that character. 

The counsel of both parties refer, in a great measure, to 
the same authorities, which proves that a just settlement of 
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Eastern Dist. the case depends on sound distinctions ; almost all the cases He. 


ee OE calioh plaintiffs’ counsel bring in support of the position taken _ 
suane & witn- by them, are cases of specific legacies of moveables. 
ERS 
ve. The word estate, which is used in the will, is precisely a 
word of universality ; and, like the peculium of the slave, . 
admits of increase or diminution, during the life of the 
testator. 

Upon any other construction a singular anomaly might 
exist. In 1823, Withers might have owned two hundred 
thousand dollars in land, slaves, money, &c., over and 
above his debts: before 1829 he might have exchanged, 
sold, &c., and bought other property, and not to be worth 
more than two hundred thousand dollars; but the defendants 
would not have been entitled to a greater share than 
relations of equal propinquity: such, clearly, was not the 
intention of the testator. 

The word estate is used in many articles of our Code, 
when speaking in relation to a person deceased, as equivalent 
to succession. Had the testator used this word, there could 
not have been the slightest doubt. The testator used the 
word in relation to his own decease, and I think it equivalent 
to succession. It is clearly so in the last place, -where it is 
used where he directs his executors to make inventory and 
take possession of all his estate, without the intervention of 
any court, &c. Unless the sense require it, it is usual to 
construe the same word in the same sense, when it occurs 
several times in the same instrument. 

The form of expression used in this will, clearly amounts 
to an institution of heir, and is such in substance. He 
institutes his wife and two sisters, his heirs, each for a third 
of his estate or succession. 

Judgment was rendered for the defendants. The plaintiffs 
appealed. 


Crawford; for the plaintiffs, made the following points: 
1. That the dispositions contained in the testator’s will, 
express no time, neither past nor future, and should have 
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been construed as referring to the time of making said will, Easrznw Disr. 


according to the Louisiana Code, article 1715. June, 1835. 
2. That it was not in the power of the testator to pass the saans & wira- 


estate acquired or accumulated, since the date of the will, pa 
without some expression therein, showing such intention.  !7#RS'S#864- 


3. That the testator had no such intention of disposing of 
his future property acquired or accumulated, since the date 
of his will, is evident from his omission to do so, and the 
great change in his affairs, and the great length of time, 

between the date of his will in 1823, until his death in 1829. 
4, That the will does not convey to the appellees the 
property acquired since its date, there being ripen to give 
» ita future operation. 
‘ §. That the will should have been construed as a species 
of conveyance, subject to the same legal construction of 
ordinary conveyances. 
, That the District Court should have decided in favor of 
~ the appellants, for their proportionable parts of the testator’s 
estate, acquired since the date of the will. 


Eustis, Preston and Conrad, for the defendants. 

1. From the terms of the will it is evident, that the testator 
did not intend to die intestate as to any portion of his estate. 

2. This construction is fortified by the relations which 
existed up to the time of the decease of the testator, between 
i@ him and the defendants. See testators of Burthe. 
' 3. The article 1715 of the Civil Code applies to particular 
legacies only. 

4. The intention of the testator must always govern in the 
construction of wills, where the terms admit of doubt. 











Hennen, for the plaintiffs, in reply. 
1. The only question, is that arising out of the inter- 
| pretation of the will of the testator: Is the rule of the 
Louisiana Code, article 1715, to be applied in this case? 
The plaintiffs maintain that it is the only rule, and urge for 
| . it the following considerations : 
Testamentary dispositions of whatsoever kind, are to have 
their effect according to the rules established in this Code, 
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_ Eastern Dist. article 1598. No other rules of any other system of juris- 
‘ aa Se prudence are to be invoked; the rules here stated, are 
| saanz & wrra- considered as sufficient and must apply in all cases. However 
= hard or arbitrary they may appear in particular instances, 
WITHERS'SEESA~ the courts must be bound by them, for such is the posing 
enactment of the legislature. 
2. The defendants claim under the will as legatees, and must 
be bound by the rules of law applicable to legacies. — If 
it is doubtful whether a greater or less quantity has been — © 
bequeathed, it must be decided for the least, article 1710, ; 
And in pursuance of the same principle, it is also a rule, that ‘ 
where the testator speaks not of his property, in reference to ~ 
the past or the future, it shall be considered that he disposes . — 
only of the property owned by him at the time of making his * 
will, article 1715. This would appear indeed, to be only 
a deduction from the rule of the article 1710. _ Now, this 
rule of article 1710 will be admitted, I presume, to apply.to 
all legacies; if so, why not the rule of article 1715 likewise? 
What reason can be given therefor? The defendants say, ; 
that it must apply only to particular lagacies. 
3. But where do they find any ground for this limitation? 
They have produced no authorities for it from the Code ; nor 
any Spanish writer. It is not recognised in the Roman or 
the Frencli law. See Merlin’s Rep. verbo “Legs.,” section 4, 
No. 17. 
4. But if the rule is established by the Louisiana Code, 
then is it binding on the court, and we can go no further. 
To the code only the plaintiffs refer, and I consider the rule 
as established there conclusively; and by it, they consider , . 
the judgment of this court should be in their favor. 
The intentions of the testator, if critically examined, will 
appear, on mature reflection, to support this rule of inter- | 
pretation, which the plaintiffs invoke. ae | 





ha tae 





Mathews, J., delivered the opinion of the court. 


In this case the plaintiffs sue as heirs of their brother, 
to recover a portion of his estate or succession, now in the 
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ssion of the defendants, and by them claimed as Eastean Disr. 


universal legatees, in equal portions. 


"June, 1835. 





Judgment was rendered in the court .below, for the latter, 5#4*® pans WITH- 


from which the former appealed. 

The decision of the cause depends on the inagrintaalen 0 
an olographic will, made by W. C. Withers, bearing date 
the 14th of July, 1823, in which he bequeathed to his wife 
one-third part of his whole estate, to his sister Sarah Ann 
one-third, and to his sister Margaret one-third, &c., “and 
appointed his wife, Margaret Delia, Martin Gordon and 
Thomas Kennedy, his testamentary executors, authorising 
them to make an inventory, and take possession of all his 
estate, without the intervention of any court of judicature, &c. 

All the plaintiffs and two of the defendants, stood in the 
same degree of relationship to the testator. He lived about 
six years after the date of his will, and during that period 
increased considerably his fortune or estate, and the plaintiffs 
‘ claim to partake of this increase, and share the property thus 
acquired by their brother, with their sisters Sarah Ann and 
Margaret, as co-heirs, &c. . 

The testator having no forced heirs, had a right to dispose 


by will, of all his estate or succession, and the question is, , 


whether by the testament, as above stated, he intended 
to give his entire estate to the persons. then designated, 
to take the whole in equal portions. Did he intend to give 
all the property constituting his succession at the time of his 
death, or only that which he had at the date of his will ? 
The fundamental rule in the interpretation of testaments, 
requires a process of reasoning, by which the intention of 
a testator may be discovered, whenever his will is expressed 
in doubtful and ambiguous terms, containing dispositions 
of uncertain import. To this rule all others established 
by law, should be made subservient. The cases of uncer- 
tainty in all written instruments are various, besides the 
obscurity appertaining to language, from the different mean- 
ings in which the same words may be used, doubts may arise 
in relation to time or quantity. The will now under consi- 
deration, if it be not so plainly expressed as to preclude every 


va 
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Eastern Dist. species of construction, is subject to interpretation, only as it 
June, 1835. ; at ; 
regards the amount of property disposed of by the testator, 


—*—Q@l@T{a___E== 


suank & wiTH- and the time at which that amount is to be estimated. In 
ERS 


v8. truth a doubt as to the quantity given to the legatees, could 
vo. not possibly arise in any other way, than in relation to 


the time at which the estimate is to be made. 
The testator explicitly disposes of the whole of his estate 
to three persons, who are appointed to take by equal portions, 
The whole passed into the hands of his executors, by the 
terms of the will. In administering, they were clearly bound 
to collect all his property, and after the payment of debts, to 
distribute the remainder according to the provisions of the 
wins ane: testament. It might perhaps be correctly assumed, that in 
mentary disposi- g]] dispositions causa mortis, the words estate and succession 


tions of proper- 


ty, a are synonymous. However this may be, generally speaking, 
Si een cad it cannot be doubted, according to the seizin granted to the 


—? executors in the present instance, that the word estate was 
construed as sy- used as an expression of the same sense and meaning, which 
— would follow from the term succession. Viewed in this 
light, it would seem to require great acuteness and ingenuity, 
to raise a doubt as to the real intention of the testator, were 
it not for some rules found in our code, relating to the 
interpretation of legacies. 
Where a tes- Before considering these rules, it is proper to ascertain 
tator wills to his . fs : 
wife and two the relation in which the defendants stand, to the estate 


med tore of or succession of the. deceased. Believing as we do, that 


whole _estate; he did not intend to die intestate, as to any part of his — 


having no forced - : : : 

heirs, they will succession, his legatees must be considered as having suc- 
eiiveneal age ceeded to the whole, according to the definition given by the 
ant, ee code, of universal legacies. Article 1599 of the Louisiana 


the estate of Code, declares an universal legacy to be a testamentary 

which he died ,. sine , . 

“possessed, to the disposition, by which the testator gives to one or several 

= of all persons, the whole of the property which he leaves at his 
decease. The articles immediately following, provide for 
cases when a testator leaves forced heirs, and are not 
applicable to the present, except the article 1602, which 
gives seizin of right to universal legatees, when there are no 


forced heirs. A sound interpretation of these articles of the 
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code, leads fairly to thé conclusion, that universal legatees, Eastsnw Disr. 

situated like the defendants, hold the place of heirs instituted _7#”.'955-_ 

by testament. — 
Viewed in this manner, the rules for the interpretation warre xr at. 


of legacies, are wholly inapplicable to the present case. Png od 


Indeed, from the examples given to illustrate them, it would seizin of the e+ 


appear, that they must find their application exclusively to Yin, by 


i i r di iti lace of heirs in- 
special legacies, or dispositions made by a testator, of some = by 


determined portion of his estate, designated in- genus or ment. 


species. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


LAFON VS. WHITE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a testator, having two daughters, bequeaths one-fifth of all his 
property to one, and directs the balance to be equally divided between 
the two heirs instituted under his will, the first will be entitled to 
three-fifths, and the second to two-fifths of the whole succession, 
The first is considered as taking an increased portion, rather than a 
legacy for the one-fifth 

Money paid by a purchaser of property from which he is evicted, and 
which went to pay a debt of the owner, may be considered as benefiting 


his succession to the second inheritance; and the heir inheriting indi- 
reetly, or from the heir of the original ancestor, must refund in proportion 
as he acquires from that succession. 


This is a petitory action, claiming in the alternative, a 
tract of land or its price, in the possession of the defendant, 
Maunsel White, and which he purchased from the vendees 
of the late Joshua Lewis. 

The plaintiff claims, as heit of her father, the late Jean 
Pierre Lafon, one moiety of a tract of land, on the Missis- 








Eastern JDhst. 
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sippi, below New-Orleans, having eighteen and a half arpents 
front, by forty in depth, which her said father -acquired 


at the sale of B. Lafon’s succession, and as universal heir 
in 1821; that her father died in 1822, having made a will, 
in which he left all his property to her and her sister, his 
only heirs. That Joshua Lewis, without having any valid 
title to this land, sold it in 1828, to B. F. Smith, for five 
hundred dollars per arpent front, or nine thousand two 
hundred and fifty dollars, from whom it came through 
several hands, to the defendant, M. White, who assumed 
Smith’s obligation to Lewis. She prays that White be 
condemned to pay her the sum of four thousand six hundred 
and twenty-five dollars, with interest ; or that she be declared 
the owner of an undivided half of said tract of land. 

White set up title under his vendors, which was traced 
to Joshua Lewis, deceased, whose heirs, with the intermediate 
vendors were cited in warranty. Lewis’s heirs pleaded the 
general issue and prescription, and set up title to the premises, 
under a sale for taxes, &c. 

The evidence shows that in 1826, Joshua Lewis bought all 
the interests of the heirs of B. Lafon, in the land, at mar- 
shal’s sale, under an execution and judgment of the United 
States District Court, rendered in a suit of the United States 
vs. the heirs of B. Lafon, for eleven hundred dollars This 
sale was viewed as a nullity, and the title of J. P. Lafon’s 
heirs declared good to the land. The title of the plaintiff 
and the portion she received under her father’s will, of his 
succession, is fully set out, in the opinion of the court. 

The District Court decreed to the. plaintiff, two-fifths of 
the eighteen and a half arpents of land claimed, but before 
taking possession required her to pay the two-fifths of eleven 
hundred dollars to Lewis’s heirs, &c. The plaintiff, being 
dissatisfied with this judgment, appealed. 


L. Janin, for the plaintiff. 

1. The plaintiff claims in the alternative, either the undi- 
_ vided half of a tract of land of eighteen and a half arpents 
front, and that a partition be ordered, or the price, which the 
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defendant has agreed to pay for it.to his vendor, and which Essrsnx Dier. 


is yet entirely unpaid. In order to avoid the expenses and 
contingencies of a partition and re-sale, the plaintiff would 
prefer the price to the land, and contends that she is entitled 
to this choice. The defendant cannot complain of this, for 
his voluntary contract with his vendor, who is a party to this 
suit, is thereby confirmed, and his title perfected. The 
warrantor cannot be injured by it, for if the defendant is 
evicted, he (the warrantor) can never loose less than the 
price his vendee has paid, or agreed to pay, Civil Code, 2483; 
but he may loose more. Melangon’s heirs vs. Duhamel, 
7 Louisiana Reports, 290. 

Lewis, who sold the plaintiff’s land to the defendant, may 
_ be compared to a negotiorum gestor, whose unauthorised act 

the principal may ratify, and then it will bind the other 
contracting party. In several cases a Plaintiff has been 
allowed to claim directly from a succession, the price for 
which his property has been sold by the representative 
of the estate, under the belief that it belonged to it. 
Donaldson vs. Rust, 6 Martin, 271.  Baillio vs. Wilson, 
8 Ibid., N. S., 345. 

2, Notwithstanding Pierre Lafon’s testament, by which 
he instituted his two daughters his only heirs, leaving besides 
one-fifth of his whole property to Jeanne Philippe Lafon, the 
plaintiff is entitled to one-half, and not two-fifths of the land. 
For Jeanne Philippe Lafon was for that fifth, a legatee by 
universal title; such a legacy for a “quote part” does not 
- uransfer the title to the immoveables of the estate; it gives to 
the legatee, an action for the delivery of the legacy, or an 
hypothecary action, but not an action of revendication. That 
legacy may be more, or it may be less than one-fifth of the 
‘immoveables, or of any particular immoveable of the succes- 
sion; it may be nothing at all, if the succession is insolvent, 
but it is, at all events, a legacy of a sum of money, not of a 
specific and determinate thing. Notwithstanding such a 
legacy, the title to the land remains, as well as the action of 
revendication, exclusively in the heirs. Such is the decision 
of Spanish writers, based on the nature of the legacy. 


June, 1835, 
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sille, page 634, No. 17; page 642, No. 43. - See also, 
Delvincourt, vol. 2, page 320. 

3. Thus this matter was understood by Lewis, who, in the 
suit instituted by him against Jeanne Philippe Lafon, claimed 
the rescission of the sale,on the ground that the defendant 
had a legitimate sister in France, who was entitled to 
one-half of the land; on the same ground was the judgment 


-of the Parish Court rendered. Jeanne Philippe Lafon, in 
her suit against Smith, to set the sheriff’s sale to Lewis — 


aside, claimed one-half of the land, not three-fifths. See 
3 Louisiana Reports, 473. 

4. The warrantors rely on a sale under execution by the 
marshal of the District Court of the United States, which 
is null and void; for the judgment under which this sale 
took place was rendered six years after Lafon’s death, ina 
suit to which Lafon was no party, and in which neither he 
nor his representatives had ever been cited. 4 Louisiana 
Reports, 207. 6 Martin, N. S., 514. No execution can 
issue until after service of judgment, 9 Martin, 517, 3 Ibid., 
N. S., 247; and notice of seizure must.be given. Both 
were alike impossible under the circumstances of this case. 

5. The plaintiff.cannot be condemned, as has been done 
by the District Court, to pay Lewis’s heirs two-fifths, or any 
part of the eleven hundred dollars which Lewis paid to the 

tshal. He paid, indeed, only eight hundred and twenty 
dollrs. See his receipts for three hundred and fifty dollars, 
which were returned to him. The judgment under which 
the sale took place, was a nullity, and can produce no effect 
against Barthelemy Lafon’s heirs. So it was considered by 
the district judge in the outset of his opinion; towards the 
end he gives it effect and enforces it against the plaintiff. 
It is quite sufficient to observe, that no such claim was. 
made, either by the defendant or the warrantors in their 
answers. 


* Conrad and Strawbridge for defendant and warrantors. 
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Mathews J., delivered the opinion of the court. ~ Eastern Dist. 


In this case the plaintiff claims, as heir instituted by the me — 
will of her father, J. P. Lafon, to one-half of his succession, LAFON 
an undivided moiety of a tract of land having eighteen and wares Bt Au 
one-half arpents front on the Mississippi, ‘with the ordinary 
depth of forty. The defendant White, called in warranty 
the heirs of Lewis, who undertook to support the title under 
which he holds. A judgment was rendered in the court 
below, which decreed to the plaintiff two-fifths of the land 
claimed, allowing time to ascertain by actual measurement 
the real quantity, &. No judgment was rendered against 
the warrantors in favor of the defendant. From this 
judgment the plaintiff appealed, and complains that it is 
erroneous in not adjudging to her half of the land in question, 
and also, in compelling her to refund a portion of the price 
paid by the ancester of the warrantors for the whole tract, 
on an adjudication to him by the marshal, in pursuance of an 
execution which issued on a judgment rendered by the 
District Court of the United States, &c. 

It appears by the evidence of the case, that the property 
now in contestation belonged originally to B. Lafon, who 
by will, instituted his brother, J. P. Lafon, his sole heir, 
who subsequently died, after having made his will, by which 
he instituted his two daughters, one the present plaintiff, and 


ale : here a tes- 

the other Jeanne Philippe Lafon, his heirs. To the latter tator, havingtwo 

the testator bequeathed one-fifth of all his property, a qeetibe cxe-Stth 
9 of all his pro 


directed the balance to be equally divided between t G toone ane 


heirs as instituted by the will, and appointed his, sakighter © conte Go ieee 
Jeanne Philippe, executrix, &c. vided "bet between 


. . th t h - 
. These dispositions of the testament certainly gave to his yiiica ger 


. heir three-fifths of the whole succession of the deceased, and his will, the first 
will be entitled 


under them she acquired as certain and clear a right to the to. three-fifths 


"one-fifth given as a legacy, as she did to the portion for which to tworlihs of 
she was instituted heir. It is, in truth, rather to be on ion TI = 


considered in the light of an increased quantity of a portion first is consid- 
of his estate, given by the father to one of his children, more pn 


than that bequeathed to the other; in other words, it was a ton, a than 
al for the 


mejora as known to the Spanish law, and not a simple legacy one-hfth. 


Fee 


% Aah 
if am 
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Eastern Dist. granted by the testator to a person in whom no rights vested 
June, 1835. as heir. 

_LAFON How the executrix administered the succession does not 
ee. appear; it seems however, that no partition ever took place 
between the heirs in relation to that part of it situated in 
this country. She assumed to sell the whole land now in 
dispute to the ancestor of the warrantors; this sale was 
rescinded and the purchaser subsequently acquired, by 
judicial sale, all the right and title which she had in it, 
amounting in our opinion to three-fifths, in which she held 
the dominium directum as heir, whose portion was increased to 
the amount of one-fifth by the testamentary dispositions of 

her ascendant. 
These considerations we deem sufficient to terminate the 


dispute relating to the extent of title acquired by the 


purchase of the rights of the heir Jeanne’ Philippe Lafon. 
The next question has reference to that part of the 

judgment of the court.below, which ordered the plaintiff to 

refund two-fifths of the price paid by the purchaser at the 


Money paidby marshal’s sale. This sale was treated as a nullity by that 
0. . . . . . 

property Sas court, and from the evidence in relation to it, we believe the 
which 
victed, and 7 - 
which went to paid, (about eight hundred dollars) went to pay a debt due 
pay a debt of the b d " teens hol b 
owner, may be by B. Lafon, and may be considered as having benefited 


considered as }- . ‘ s seeens : 
benefiting his His succession to that amount ; and as the plaintiff inherits 


rt — indirectly from him, we see no injustice in compelling her to 
secon inherl- > P . . 

tance ; and the refund in proportion as she acquires from that succession. 
Caeaae These principles being settled, it only remains to modify 


from the heir of the judgment of the court below, according to the wishes 
the original an- 


cestor, must re- and consent of the parties to the suit. The plaintiff claims 
fund in propor in the alternative, one-half of the land or half the price for 
quires from the which it sold; and the parties now prefer that judgment 
succession. ° + 

should be rendered for the price to be paid by the last 


purchaser to the plaintiff. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, and by consent 
of parties, and in pursuance of the justice of the case, it-is 


e is ¢ court in this respect acted correctly. But the money actually 


wo Shir ace lalilia 
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ordered, adjudged and decreed, that the plaintiff and Eastean Disr, _ 
June, 1835. 


appellant do recover two-fifth parts of the price which the 
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defendant White is bound to pay for nine and one-fourth ena 


arpents front of land, having the’ ordinary depth of forty; 
being the same which he holds under titles derived from the 
late Joshua Lewis, &c., amounting to the sum of three 
thousand seven hundred dollars, from which must be deducted 
two-fifths of eight hundred dollars, leaving the sum of three 
thousand three hundred and eighty dollars, to be paid 
according to the terms of the contract of sale, which. sum 
when paid, shall discharge pro tanto, the said White from 
the obligations arising from his contract of purchase, &c. 
The warrantors to pay the costs of the District Court; those 
of this court to be borne by the appellant. 


. 


FRERET ET AL. vs. MARIGNY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An appeal does not lie from an interlocutory judgment of the District 


Court, making absolute a rule taken on the appellant, to show cause why © 


the deliberations of a family meeting, convoked under the authority 

of the District Court, should not be homologated. Such judgment does 

not work an irreparable injury. 

This is an action to rescind the sale of certain immoveable 
property. 

On the 10th June, 1822, Rosalie Picou, widow of George 
Deslonde, sold a tract of land in the parish of St. Bernard, to 
Richards Richardson, for twenty-five thousand six hundred 
and sixty dollars, payable in four annual instalments of six 
thousand four hundred and fifteen dollars each, reserving 
mortgage. Richardson sold off part of the land, and the 


) 
MARIGNY. 
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Easrexn Dist. price of the portion so sold off, was received by Rosalie 


June, 1835. 


FRERET ET AL, 


MARIGNY. 


Picou, in part payment of what was due to her by 
Richardson. 

On the 4th March, 1825, there remained due to Rosalie 
Picou, on her sale to Richardson, twenty-two thousand five 
hundred and ten dollars of the capital, beside interest. 

‘Richardson was sued by Rosalie Picou, and being unable 
to pay, a transaction was made between them, by which the 
sale was rescinded. 

In the interval between the sale to Richardson, and the 
rescission of that sale, viz: on or about the 4th July, 1822, 
Richardson’s wife died, leaving several children heirs, and 
out of this circumstance the present difficulty and suit arises; 
the property being purchased during marriage, was commu- 
nity property, and the heirs of Mrs. Richardson not being 
parties in any manner to the suit of Picou vs. Richardson, 
nor to the transaction, it is considered that there is a latent 
title in them, and the object of the present suit is to 
extinguish that title. 

Rosalie Picou, widow Deslonde, on the 21st December, 
1827, sold to Marie Louise Panis; who on the 9th August, 
1831, sold to Bernard Marigny, with assignment of rights of 
warranty; who on the 18th August, sold to plaintiffs. 

Richardson died in October, 1833. The plaintiffs finding 
this defect of title, sue Marigny for a rescission of the sale. 
Marigny cites in Rosalie Picou, widow Deslonde, to protect 
him, and Rosalie Picou, alleging these circumstances, and 
that the heirs of Mrs. Richardson are still living, enumerates 
them. 

The court is called upon to appoint a tutor or curator 
to these heirs, and the heirs are required to confirm the 
transaction and rescission of the sale made by their father, 
or pay half the price of the land and improvements. 

The court accordingly appointed Henry D. Richardson, 
the uncle of the minors, their curator ad hoc. He appears, 
and excepts that he has no power to confirm or annul 
the transaction. 











Fa 
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There is no probate tutor of the minors present. The Eastzny Disr. 
court considers, that under Code of Practice, 964, and Civil 7" *8°-_ 
Code, 57, a tutor and curator may be appointed for the 7#*aer srat. 
minors and absentees, and that a tutor or curator so appointed —manienx. 
may execute, exercise, and perform in the particular case, all 
the rights, duties and functions, which a general probate 
appointed tutor might exercise; the exception is therefore 


overruled, and the tutor and curator so appointed, is ordered 


' to answer the petition. 


From this interlocutory judgment, the curator ad hoe, 
appealed. 


Peirce, for the appellant. 
J. Slidell, for the plaintiffs and appellees. 
Soulé, for the defendant Marigny. 


Bullard J., delivered the opinion of the court. 
The tutor ad hoc of the minor heirs of Richardson, called 
.in warranty in this case, prosecutes this appeal from an 
interlocutory judgment of the District Court, making absolute 
a rule taken on him to show cause why the deliberations of a 
family meeting, convoked under the authority of the District 4, appeal does 
Court, should not be homologated. not lie from 
‘ : an interlocutory 
The court has not pronounced a final judgment in the judgment of the 
case, upon the rights of the parties; and, we are of opinion, pi aus 
that the judgment upon the rule is not such a one as to & Tle taken on 
ws : aay the appellant to 
authorise an appeal. It is clearly not final, nor can we show cause why 
: ‘ i os the deliberations 
perceive how it may produce an irreparable injury to the ofa family meet- 
party complaining of it. The power of the District Court to ing, —- 


order a family meeting, and to approve a transaction or rity of the I Dis- 
: : . - - trict urt, 
compromise relating to the interests of minors, recommended should not be 


: ; arg homologated., 
by such meeting, may well be inquired into when the whole go" Saeaet 


case is before this court, but we do not think ourselves doesnot work an 
: ir irreparable in- 
authorised to pronounce upon those questions, in its present jury. 


stage. 


It is, therefore, ordered, that the appeal be dismissed, with 


costs. 
64 
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SCHNELLER, CU- 
RATOR, &c. 
v8. 
VANCE, 


CASES IN THE SUPREME COURT 


SCHNELLER, CURATOR, &C., VS. VANCE. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


A curator appointed by the Court of Probates in this state, to administer 


a succession opened here, is without authority to administer property or - 


collect debts of the succession in another state. 


Citizens of this state who are creditors of a succession opened and 
administered here, have the moral and legal right to pursue property of 
the deceased situated in another state, and exercise their rights and 
claims to it, according to the laws of that state, without being answerable 
to the curator or administrator here. 

So, a creditor of an insolvent succession opened and administered here, 
who collects his debt out of the property of the deceased debtor situated 
in another state, is not required by law to refund to the curator here, 
for an equal distribution among all the creditors. 


The plaintiff, curator of the insolvent estate of the late 
John Finnerty of New-Orleans, alleges that the deceased 
left property and money in the hands of his agent in Port 
Gibson, (Mississippi) besides that administered here, and that 
Gilbert Vance one of the creditors of said estate residing in 
this city, being aware of the insolvency of the estate, sent 
to the agent at Port Gibson and presented two promissory 


- notes of the deceased, amounting to one thousand and eighty- 


eight dollars, and by threats of suit obtained payment thereof. 
He alleges this money belongs to the succession which he 
administers as an insolvent one; that the payment to Vance 
was null, being unauthorised, and that the money should be 
paid over to him, to be equally distributed among the creditors. 

The defendant pleaded a general denial. 

The agent at Port Gibson testified, that he was about 
starting for New-Orleans to settle with the curator of 
Finnerty’s estate for some goods and money of the deceased 
in his hands, when an attorney presented him with the two 


_ 


serial 





ina 
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notes of Vance and a letter from the latter, demanding Esrzun Disr. 


payment of the notes, and in case of refusal to detain said 


i i ; ipt SCHNELLER, 
agent by a suit. He paid the money and took a receipt Scaxsrim, © 


expressing certain conditions, and came to the city and made 
a settlement with the curator. On his return to Mississippi 
he returned the first receipt and took another one from the 
attorney of Vance, for the absolute payment of the two notes 
mentioned. 

The parish judge was of opinion that the succession 
represented the deceased, and inasmuch as both he and the 
defendant resided in New-Orleans, the latter could not have 
sued the former in Mississippi; he had no right to sue his 
succession there for the purpose of obtaining a preference 
over other creditors which was forbidden by the laws of 
Louisiana ; that by receiving the money the defendant came 
under a quasi contract with the plaintiff as administrator, by 
which he was bound to refund to the estate of the deceased 
debtor. 

Judgment was rendered against the defendant accordingly. 
He appealed. 


Morphy, for the plaintiff. 

1. The property of a debtor is the common pledge of all 
his creditors, and the proceeds must be divided among them 
rateably, unless there exist some lawful causes of preference. 
Louisiana Code, 3150. 

2. The rights of all creditors of an insolvent estate 
residing in Louisiana, must be settled according to the laws 
of this state, and they cannot obtain an undue and illegal 
preference by sending their claims in another state, where 
the deceased may happen to have assets. Louisiana Code, 
article 1168 to 1176. Story’s Conflict of Laws, page 342, et 
seq. Note to page 423 up to 438. 

3. An attachment cannot be laid on property belonging 
to an estate; letters of administration must be taken out 
according to the laws of the country where the property is 
_ situated. 1 Martin, N. S., 380. 2 Dallas,'73 and 93. 


> 
v8. 


VANCE. 


June, 1835. 


cu- 
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Eastern Dist. 4. He who receives what is not due to him or more than 
June, 1855. ig due to him, is obliged to restore what he has thus 
SCHNELLER, Cu- received to the rightful owner. Louisiana Code, article 2273 
nator, &c. 
v8. and 2279. 
ere 5. The moneys improperly paid to Vance in the state. of 
Mississippi, have never ceased to be the property of the estate 


of Finnerty, and must be divided among all the creditors, 


Peirce, for the defendant, contended that the latter having 
collected his debt and obtained the money from his debtor, 
according to the laws of the state where the assets were 
situated, could not be molested in his right to enjoy it here. 


Martin, J., delivered the opinion of thé court. 

This is an action, against a creditor of the estate which the 
plaintiff administers, as curator, to compel him to refund 
certain moneys of said estate, which he had _ received, 
knowing it was insolvent, that the money thus received 
may be distributed among all the creditors, according to law. 
The defendant is appellant from a judgment rendered against 


A curator ap- him for the money which he had obtained. It appears he 
ointec . . . 
Bourt of Pro. had secured the payment of his claim, as a creditor of the 


ne to nantti® estate of the late John Finnerty which the plaintiff represents, 


«ond a sueces- in the state of Mississippi, from a person, who, according to 
here, is without the laws of that state, had by an illegal interference with the 


aaa. property of the estate, made himself liable to the action of 


Fnac! the creditors. 
ebts of the suc- le . 
cession in an- We are of opinion the Court of Probates erred in the 


py judgment which it rendered in this case. The authority of 


state, who are this court in regard to the administration of the estates of 
creditors of a 


succession open- deceased persons, extends merely to such parts or portions of 


d and adminis- 
pr heed have them as are within the limits of this state. Any curator 


the moral and apypointed by that court, is without authority to collect debts, 


legal right to pene mye 
pursue property or act on property of the deceased within the limits of any 


of the deceased, 


situated in an- Other state of the Union, or in any foreign country. 


other. state, and Inhabitants of this state who are creditors of a deceased 
7 cae person, who died in this state, but left property in another 
to the laws “at state or foreign country, have a moral and legal right to go 




















ered 
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there and exercise their rights as creditors, for. the security 
and payment of their claims, and their enforcement by law, 
according to the rules of proceeding which are authorised by 
the laws of the place where the claim or property is situated. 

The defendant in this case, exercised a legitimate right 
when he proceeded to the state of Mississippi, and there 
collected his debt, by compelling the person who, by the laws 
of that state, had become liable to the actions of the creditors 
of the estate in which he intermeddled, and for the payment 
of their debts due by it. In doing so, he interfered with 
none of the effects or funds subject to the legitimate action 
of the plaintiff, as curator of the estate of the deceased. He 
rather promoted than injured the interests of the other 
creditors, since it removed a competitor. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be annulled, avoided and 
reversed, and that there be judgment entered for the defend- 
ant, with costs in both courts. ~ 


REA US. BURT ET AL. 


The lessor of a cotton press has no pledge, lien or privilege for the payment 
of his rent, on cotton sent there by third persons and transiently stored 


with the lessee, to be re-pressed. 
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Eastern Dist. 
June, 1835. 
REA 
v8. 

BURT ET AL. 
that state, with- 
out being an- 
swerable to the 


curator or ads 
ministratorhere. 


So, a creditor 
of an insolvent 
succession, 0- 
pened and ad- 
ministered here, 
who collects his 
debt out = the 

rope of the 
pa debtor 
situated in an- 
other state, isnot 
required by law 
‘to refund to the 
curator here, for 
an equal distri- 
bution among all 
the creditors. 


This is an action to recover one thousand dollars from the . 


defendants Burt & Knox, as lessees of the plaintiff’s cotton 
press, for four months’ arrearages of rent, with the lessor’s 
privilege on one hundred and fifty bales of cotton, stored 
therein to be re-pressed. < 

Rhodes & Peters and others, intervened and claimed the 
cotton as belonging to them, and which they denied to be 








510 


Easrzan Dist. subject, to’the plaintiff’s lien*er. privilege for a lee: bd 
June, 1835. 


om 
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rent due by the lessees. 
On these pleadings, and the facts appearing substantially 


nurt erat, on the face of them, the cause was submitted to the 


court. 

The district judge who presided, was against the lessor’s 
privilege. He was of opinion the article 2678 of the Louisiana 
Code, was conclusive on the subject. If goods sent to an 
auctioneer to sell, are not liable to the privilege for rent, 
because they are only transiently there, to be sold; the 
principle applies equally to cotton sent to be pressed. 

Delvincourt says, there is no privilege if lessor knew the 
goods did not belong to the lessee. The lessor of a cotton 
press may fairly be presumed to know that cotton does not 


belong to the lessee. Sirey and Paillette both adduce cases . - 


to the same effect. The case from 11 Martin, 239, decides 
no point applicable to the case. Judgment for the claimants 
and intervenors. The plaintiff appealed. 


Macready, for the plaintiff, urged the reversal of the 
judgment. The plaintiff had a right to claim the lessor or 
landlord’s privilege on the cotton stored in his press, for rent 
due and unpaid by his lessees. Louisiana Code, articles 
2185, 2677, 3157, 3112. 

2. The property of third persons found in the leased 
premises, and stored with the lessee, is subject to the lessor’s 
privilege for rent. La. Code, 2677, 2187, 3112. 11 Martin, 
242. 1 Ibid., N. S., 718. Civil Code, page 468, article 74. 


Preston and Crawford, for the claimants and appellees. 


Mathews, J., delivered the opinion of the court. 


In this case the plaintiff claims one thousand dollars due 
to him for the rent of a cotton press and stores, and charges 
the defendant Knox, assisted by other persons, with a forcible 
and illegal removal from the premises of a certain quantity 
of cotton amounting to one hundred and fifty bales, which 
had heen there placed for the purpose of storage and 








Ses: 
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re-pressing; alleging that the removal was made with the Easreaw Dist. 
intention of defeating his privilege as lessor, on said cotton, _7¥%> 18%. 
and prayed an order for provisional seizure, &c., which was REA 
granted. Rhodes & Peters and others intervened and soutien 
claimed the property thus seized, as belonging exclusively to 
them, and denied that the plaintiff had any lien or privilege 
on it. Judgment was rendered in favor of the claimants, 
from which he appealed. 
The. testimony of the case shows that the cotton thus 
seized had been received by the defendants, for the purpose 
of being stored and pressed in the usual course of their 
business, &c., and was not their property. 
The sole question arising out of these facts, is, whether 
property situated as this was, must be considered as pledged, 
by operation of law, to secure the payment of rent to the 
proprietor and lessor of the stores and press. Its solution 
depends on certain articles of the Code. The article 2675 
gives a right of pledge on the moveable effects of the lessee, 
in favor of the lessor, for the payment of his rent, &c., which 
may be found on the property leased. 
By the following article, this right includes the effects of 
sub-lessees, so far as they may be indebted to the principal 
lessor. The article 2677 is that on which the plaintiff 
mainly relies: it declares, that the right of ‘pledge not only 
affects the moveables of the lessee and under-lessees, but also 
those belonging to third persons, when their goods are con- 
tained in the house or store, by their own consent, express or 
implied. As it follows immediately the preceding article, 
which limits the liability of sub-lessees, it may well be 
considered as having reference to those limitations, as it 
would be extremely unreasonable to place third persons who q ——— “3 
have less to do with the premises leased than under-lessees, sa 00 pledge, 
in duriort casu, than the latter. But we are of opinion that for the payment 
property situated like that of the claimants in the present pete. ry am 
instance, is subjected to no lien or right of pledge whatever, pb pees arr 
infavor of the lessor; it was transiently in the store, to be stored with the 


re-pressed, and the article 2678 declares positively that the process anaes 








512 - CASES IN THE SUPREME COURT 


Eastern Dist. legsor’s right of pledge does not extend to property thus 


_June, 1835. _ situated. 
HENSHAW 
ln. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


HENSHAW vs. LADD. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The law authorises the creditor to arrest his debtor and hold him to bail, 
when he is about to depart from the state, even for a short time, when 
he leaves no property behind. It is not sufficient, that he has settled and 
commenced permanent business in the state, to exempt him. 


This is an action of debt, in which the plaintiff claims 
from the defendant the sum of two thousand and fifty-nine 
dollars thirty-seven cents, money lent to the latter, in New- 
-York, on or about the 30th October, 1833. The defendant 
was held to bail. He took a rule on the plaintiff, to show 
cause why the bail should not be discharged, on his dispro- 
ving the facts stated in the plaintiff’s affidavit to obtain 
the order of bail. 

The defendant showed that he had done business as a_ 
commission merchant, in the city of New-Orleans, two or 
three seasons; and had rented stores and houses, with a 
view to a permanent residence here; but that he left the 
state every summer, without leaving any property, and that 
his intentions were to leave again this summer. 

The district judge was of opinion, the bail ought to be 
discharged, and made the rule absolute. 
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Benjamin, for the-plaintiff and appellant, contended, that Easrznw Dist. 
the evidence clearly showed the defendant was about to _/™™% 1895. 
depart from the state, without leaving in it sufficient property axxsuaw 
to pay the plaintiff’s demand. | awe 

2. A debtor may be arrested, though he may not intend 
permanently to absent himself from the state. An intention 


made known to depart, is sufficient. Code of Practice, verbo 
arrest. 


Smith, contra. 


Martin, J., delivered the opinion of the court. 


This is an appeal from an order discharging bail. The 
plaintiff and appellant complains of an order or judgment 
rendered by the District Court, making a rule absolute 
which had been taken against him, to show cause why 
an order of bail which he had obtained, should not be set 
aside, and the bail bond of the defendant cancelled. 
The order of bail had been made on the usual affidavit of 
the plaintiff, that the defendant was about to depart from the 
state, without leaving sufficient property to discharge his 
claim. The excision of the order was sought, by an attempt 
to disprove the facts in the plaintiff’s affidavit, on which 
it was obtained. For this purpose, the defendant introduced 
several witnesses, who testified that they had known him 
whilst living in Boston, where he came from, and since 
he came to New-Orleans, where he now resides, and has 
resided for some time ; that he has rented a store, a dwelling ‘The law au- 
house for his family,and a pew in a church, and is now Sees ee 
carrying on mercantile business; and that his intentions are ae eee and 
. i i z é ne old him to bail, 
to establish himself in this city as a commission merchant, when he isabout 
in which business he has been employed for some time Se — 
past, and which is thriving. in a 
These facts are not inconsistent with those sworn to by no property be- 
the plaintiff. A new comer generally absents himself from calisheik techn 
the state, during the sickly season; and the law authorises _ — = 
a plaintiff to demand bail from a debtor, who is about to quit manent _ busi- 
- é ness in the state, 
the state for a =" time, when he leaves no property behind. to exempt him. 
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Easrean Dist. This is the fact sworn to by the plaintiff, and not contradicted 


a by the testimony. ° 
PETERS & MII- U 
= It is, therefore, ordered, adjudged and decreed, that the | 


DORSEY ET AL. 


judgment of the District Court, be annulled, avoided and 
reversed, and the rule discharged, the defendant and appellee 
paying the costs of this appeal. 





PETERS & MILLARD US. DORSEY ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The verdict of a jury in a case, involving altogether matters of fact, will 
not be disturbed, although the testimony in the record seems to 
preponderate in favor of the other party, and is somewhat contradictory, 
when the judge and jury who heard the witnesses, were satisfied; and 
when the verdict does not appear so palpably erroneous as to require 
interference. 


The plaintiffs sue Greenbury Dorsey and Charles Creighton, 
for the sum of two hundred and seventy-five dollars, the 
amount of one month’s rent due on a lease of a certain store 
and warehouses. 

The defendants aver they leased the houses for a year, 
and that the plaintiffs failed to keep them in repair ; that 
they soon became so leaky as rendered them wholly unfit for 
use, and injured their goods, &c. They aver they notified | 
the plaintiffs of these defects, who always refused to repair 
them; that they have sustained damage by injury to goods, 
loss of storage, &c., in the sum of three hundred and fifty 
dollars, for which they claim a judgment. They pray for the 
annulment of the lease and a discharge from all liability 
under it. 


























OF THE STATE OF LOUISIANA. 515 


Evidence was taken and introduced relative to the issue Easter» Dist. 
between the parties touching the condition of the premises, Jeans, CS 
upon which, under the pleadings, the cause was submitted rerens & m- 
to a jury. A verdict and judgment thereon was:rendered “Sy” 
for the plaintiffs. The defendants appealed. eer eras 


Carleton and Lockett, for the plaintiffs. 


Smith, contra. 


Mathews, J., delivered the opinion of the court. 


This suit is brought to recover one month’s rent for the 
use of a certain house or store, leased to the defendants at the 
rate of two hundred and seventy-five dollars per month. 
They oppose payment and pray a rescission of the contract 
of lease, (which is for a year) on the grounds that the house + 
or store leaks so badly, as to be unfit for the purposes for 
which it was leased, &c. The cause was tried by a jury in pene 


the court below, who rendered a verdict in favor of the a jury, ina case 


plaintiffs, and judgment being thereon rendered, the defend- gethermatersot 
a 


ants appealed. ,ct, will not be 

P 2 F disturbed,  al- 

The correctness of this verdict and judgment, depends though the testi- _ 
altogether on matters of fact, of which a jury are considered Moy in the Te 


j i j j reponderate in 
as capable of judging asacourt. It is true, the testimony peer 


as shown on the record, appears to us to preponderate in ther party, and 
favor of the defendants ; but, it seemed different to the judge eulaen, ae 


: i i the judge and ju- 
and jury who saw and heard the witness. A motion fora vy viielandl tie 


new trial was overruled by the judge a quo, which shows witnesses, were 
. ? ; ‘ 4 : satisfied, and 
that he was satisfied with the conclusions of the jury on the where the ver- 


evidence. The-facts disclosed are somewhat contradictory. conde ginal ; 


The decision of the jury on them, does not, however, appear ¢rroneous 0 
. require inter- 
to us so palpably contrary to truth, as to require our Serene: 


interference. 


= 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


MILLER vs. WEBB. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
Parole testimony is admissible to prove that the lost bill of exchange sued 


on, was duly advertised, without the production of the advertisement, or 
the newspaper in which it was published. 


“4 PI/f/) 206 On due proof of the existence, loss and contents of a bill of exchange, the 


13 LIL 2/3 





16244 Y/ 


J tile 2/ Y The petitioner alleges that a draft had been accepted, and 


owner will recover its amount, on tendering security to indemnify the 


party against a second payment. 


This is a suit instituted against the acceptor of a draft. 


2 /L 11/12, /2F that he inclosed it to a friend in New-Orleans, to present it 





for payment and collect the proceeds, and which was mislaid 
and lost before it reached its destination. He alleges he 
notified the defendant of the loss of the draft, demanded 
payment, and tendered security according to law against 
repayment. 

The defendant pleaded the general issue. The plaintiff’s 
counsel introduced the affidavit of his client, showing the 
tenor, date and amount of the bill, and stating its loss after 
it had been accepted ; and that in consequence of the loss of 
said bill, the drawer had given him a second draft on the 
defendant. The affidavit was received without objection. 

A witness was introduced, who testified that he called on . 
the defendant about the draft in question, who admitted he 
had accepted it. That witness has also a general recollection 
that the draft was advertised as having been lost ; but he did 
not see the advertisement in the newspapers. This testimony 
was objected to by the defendant, so far as regards the adver- 
tisement, on the ground that it was not the best evidence of 
the fact; a printed copy of the advertisement or the news- 
paper in which it was published should have been produced. 
The testimony was received and a bill of exceptions taken. 
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Judgment was rendered in favor of the plaintiff, for the Kasrsex Disr. 
June, 1835. 


amount of his claim. The defendant appealed. caiman: 
MILLER 
Carleton and Lockett, for the plaintiff. nee: 


Roselius, contra. 


Martin, J., delivered the opinion of the court. 
This is an action on a lost bill of exchange. The plea is 
the general issue. The existence, contents and acceptance 
of the bill by the defendant, on whom it was drawn, are all 
duly proved. 
The loss was established without any opposition, by the 
oath of the plaintiff himself. 
On the trial, the defendant’s counsel took a bill of 
exceptions to the introduction of a witness, who was pro- 
duced on the part of the plaintiff, to prove that the loss of 
the bill was duly advertised. The objection was grounded 
on the principle that the advertisement itself should have pyrite testi- 
been produced, as the best evidence the case admitted. bay 2 ae 
A newspaper is seldom susceptible of proof as to the. period the lost bill of 
of its publication. It is not like a written instrument, SeduPaiece 
containing signatures and other authentic marks, the genu- nee 
ineness of which is susceptible of legal proof. Butevensuch advertisement, 
written instruments, when under private signature, afford no {, se 
evidence of the time of their confection and execution, Published. 
notwithstanding it is established by dates. The testimony of the poe W vg 
of a witness, as to a publication in a newspaper, was, [0st ad cone 
therefore properly admitted. ex the 
The plaintiff having tendered security to indemnify the pty A> 8 
defendant against paying the bill a second time, and the po _ 
court having ordered it to be given, judgment was correctly nify the party a- 
rendered in favor of the plaintiff for the sum claimed. pase sind 1 a 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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June, 1835. 

GARRITSON 

abimiameies. GARRITSON vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FIifsT JUDICIAL DISTRICT. 


When the appellant brings up his case without furnishing any legal means 
by which it can be examined on its merits, it will be dismissed. 


In this case, Baxter & Hicks took a rule on Jedediah 
Leeds, syndic of the creditors of the ceding debtor, to show 
cause why he should not pay over to them, as privileged 
creditors, the sum of one thousand four hundred and twenty- 
one dollars, being the net proceeds of the sale of the steam-boat 
Red Rover, in conformity with the decree of the Supreme 
Court. See 7 Louisiana Reports. 

On hearing the parties, the rule was made absolute, and 
the syndic ordered to pay over said funds accordingly. The 
syndic appealed. 


, Carleton and Lockeit, for the appellant. 
Hennen, contra. 


Bullard, J., delivered the opinion of the court. 


When the sp- This appeal is brought up without any statement of facts, 


ellant brin up OF certificate of the judge, or the clerk, as required by law, 
, wit " : , ‘ 
ree ay ste and there is no assignment of errors nor bill of exceptions. 
a be The appellant has not furnished us with any legal means by 
examined on its which we can test the correctness of the judgment rendered 
merits, it willbe . 
dismissed. in the court below. 


It is, therefore, ordered, that the appeal be dismissed, with 
costs. 
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GARCIA ET AL. US. CHAMPOMIER ET ALE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Brokers are persons who negotiate for others, and as acknowledged agents 
have power to bind their principals. 

But persons stipulating to furnish flour at a fixed price, for a certain 
commission, and at a given day, will be considered as acting for them- 
selves, and be personally responsible for their contracts. 

In commutative contracts the defendants need not be put in mord by a 
tender of the price, when it is shown they refused positively, and 
declared they were unable to comply, when demanded to do so. 


This is an action claiming damages of the defendants, in 
the sum of three thousand five hundred dollars, for the 
non-fulfilment of a contract to deliver one thousand barrels 
of flour, at four dollars fifty cents per barrel, to the plaintiffs. 

The plaintiffs allege that they contracted with the defend- 
ants, for the delivery to them on the 29th of June, 1834, in 
New-Orleans, of one thousand barrels of flour, at four 
dollars fifty cents per barrel; that they demanded the per- 
formance of the contract on the day appointed, but that the 
defendants failed and refused to comply with their part 
thereof, and that since that time, up to bringing suit the 2d 
July following, flour rose to eight doliars per barrel, whereby 
they are damaged three thousand five hundred dollars; that 
they put the defendants in default for the non-delivery thereof. 

The defendants pleaded a general denial, and further 
averred, that in their capacity of brokers, (courtiers de mar- 
chandises,) they promised, on or about the 20th June, 1834, 
to furnish to the plaintiffs, a certain number of barrels of 
flour, at a fixed price, for which they were to -receive 
brokerage commission, at two and a half per cent. on the 
price; that, during several days after this time, they used all 
the means in their power, and were unable to procure the 
flour; that there was but little in market, and none of 
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Eastern Dist. the quality required. They deny that the plaintiffs have 


June, 1835. 


GARCIA ET AL. 


v8. 
CHOMPOMIER 
ET AL. 


sustained any damage, &c. 

The parties went to trial on these pleadings. 

The agreement between the parties is contained in the 
following counter parts: 


“We have sold to Messrs. Garcia, Buyo & Co., for cash, 
one thousand barrels superfine flour, at four dollars fifty 
cents per barrel, which we will deliver in the course of the 
next week, under the condition that it will be inspected at 
the time of delivery; the said Garcia, Buyo & Co., paying 
two and a half per cent. 

New-Orleans, June 20, 1834: 

Cuampomier & Giraup.” 

“Said flour to be delivered and received by Garcia, 
Buyo & Co., at any day the vendors may get ready to 
deliver it, between this and the end of next week. 

C. & G.” 


“We have purchased of Champomier & Giraud, for cash, 
one thousand barrels superfine flour, at four dollars fifty 
cents per barrel, to be delivered in the course of the next 
week, already inspected ; allowing them two and a half per 
cent. on the amount of said flour, for brokerage. 

New- Orleans, June 20, 1834. Garcia, Buyo & Co. 

“Said flour to be delivered and received by Messis. 
Garcia, Buyo & Co., at any day the vendors may get ready 
to deliver it, between this and the end of next week. 

G. B. & Co.” 


The plaintiffs sue for the non-compliance with this. 


commutative contract by the defendants. It is proved they 
were regularly put in mora, but it is not shown that the 
money was tendered. The defendants admit their inability 
tocomply. Flour rose rapidly at the time of the contract, 
and sold at seven dollars fifty cents per barrel, by the last 
of June. The plaintiffs had to give this price to comply 
with an engagement of theirs. 
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The District Court decreed three thousand dollars in Easrzen Dist. 


damages to the plaintiffs, which it was determined they 


June, 1835:: 





had sustained, in consequence of the non-compliance by the ©4R¢tA ¥F At 


defendants with their contract, less two and a half per cent. 
on four thousand five hundred dollars. The defendants 


appealed. 
Canon, for the plaintiffs. 


Morphy and Grailhe, for the appellants. 


1. In the transaction which took place between Garcia, 
Buyo & Co., and the appellants, respecting one thousand 
barrels of flour, the last did not bind themselves personally, 
but acted as brokers, courtiers de marchandises. 

2. Admitting for a moment, that Champomier & Giraud 
were personally bound, they cannot be condemned to pay 
any damages for the non-compliance of their obligation; 
because, at the time fixed for the execution of the same, 
there existed an actual impossibility to perform it. Louisiana 
Code, 2116. 

8. The plaintiffs cannot succeed in their action for 
damages, because they have not fulfilled all the preliminary 
requisites of the law, to put the defendants in default: they 
claimed the flour, which they pretended had been sold to 
them by the defendants, but they did not tender to them the 
price’ stipulated, nor offer to pay, which formality was 
essential. See Louisiana Code, articles 1907, 1927, 1905. 
7 Martin, 166. 6 Louisiana Reports, 154. 

4. In synallagmatic contracts the party who claims dam- 
ages for the inexecution of the obligations of the other party, 
nmoust show clearly that he was ready and prepared to execute 
his part of the contract. Louisiana Code, article 1907. 

5. If the sale were obligatory on the part of the brokers, 
being made for cash, the purchasers were bound to pay or 
tender the price previous to the delivery of the thing sold. 
Louisiana Code, 2463. Duranton, Cours de Droit Francais, 
vol. 1, pages 217, 218. 

66 


CHAMPOMIER 
ET AL. 
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Eastern Distr. Vathews, J., delivered the opinion of the court. 
June, 1835. 


carciarrat. cution of a contract, by which the defendants agreed to 
cuameomrrn deliver to them one thousand barrels of flour for the price of 
Brat, = four'dollars and fifty cents per barrel, the price to be paid at 
the time of delivery, &c. The court below gave judgment 
for the plaintiffs and assessed their damages at two thousand 
eight hundred and eighty-seven dollars and fifty cents, from 
which the defendants appealed. é 
The contract is positive and explicit, and the appellants 
refused to fulfil the obligations imposed on them by it, within 
the period stipulated, although requested by the plaintiffs, 
who afterwards purchased the same quantity of flour at a 
higher price, in order to comply with an engagement which 
they were, under to some other persons. The damages 
claimed and awarded is the difference between four dollars 
and fifty cents per barrel and the price which they were 


best oo om obliged to pay, &c. 
10) ne- ° ° . 
gotiate for oth. On this simple statement the judgment of the court below 


Engwledged “s. appears evidently just and legal. 


ts, h = . . 
gents, have pow- But, it is contended on the part of the appellants, that 


principals. shey are not responsible on that contract, because they acted 


“ane only as brokers in making it. A broker, according to our 
furnish flour ata understanding of the term, is a person who negotiates for 
fixed price, for others, and as an acknowledged agent has power to bind his 


mission, and at principals. Now, in the present instance, the defendants did 
a given day, will ; ‘ : 

be considered as not assume to act for any other person in making the 
acting for them- : ‘ 
selves, and be Contract. They must, therefore, be considered as having 


rsonall re- i 
rable. a acted for themselves, and as personally responsible to the 
their contracts. plaintiffs under it. 


In commuta- i : . 
tive. contracts, _ Lt is further contended, that the contract being commutative 


the | defendants the defendants ought not to be condemned to pay damages, 
fennel te sine because they were not legally put in mord by a tender of the 


der of the prices price, &c. The testimony of the case shows, that they 


they refused po- refused positively to comply with the contract i 
sitively, and de- a 7, ply co cl, alleging as a 


*elared they were reason, the impossibility of procuring the flour which they 


unable to com- 
ply, when de- 


had stipulated to deliver to the plaintiffs. Under such 


manded to do so. circumstances, we cannot imagine any thing more vain and 


In this case the plaintiffs claim damages for the inexe- ; 





i 
' 
al. 
1 
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nugatory than an offer to pay the price would have been, cso Disr. 
et lex nemini coget ad vana, &c. ‘une, 1835. 

TOBY & Co, 


It is, therefore, ordered, adjudged and decreed, that the nanditie. a. 
" judgment of the District Court be affirmed, with costs. 


TOBY & CO. vs. HART ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. | 


When several persons, residing in different parishes, contract a joint 
obligation, they must all be sued jointly, and judgment rendered against 
each for his portion ; but they may all be sued at the domicil of any one 
of them, which,js an exception to the general rule, and they. are 
considered as having waived their personal privilege to be sued at their 


domicil. 


The plaintiffs instituted suit as the holders, and for the 
recovery of the amount of the following note : 


“© $1200 New-Orleans, 20th July, 1832. 
“Two years after date, we promise to pay to the order of 
J. H. Krofft, at the United States Branch Bank in this city, 
twelve hundred dollars, for value received. 
“H. M. Hart, 
“H. M. Hyams. 
Endorsed, “ J. H. Krofft, Thomas Toby, J. H. Field, & Co.” 


The defendants severed in their answers. Hart admitted 
his signature, and averred he could only be jointly liable in 
any event, for his portion of the note, and set up sundry 
matters in defence. Hyams pleaded an exception, that he 
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Eastern Dist. had his domicil in the parish of Ascension, and could not be 
June, 1835. sued in the parish of Orleans. The exception was overruled, 


roux & co. Judgment was rendered against the defendants, jointly and 
unr erat. severally, for the amount of the note sued on. Both of them 
appealed. 


Carleton and Lockett, for the plaintiffs. 


L. Janin and Benjamin, for the defendants. 


Bullard, J., delivered the opinion of the court. 


The appellant assigns for errors apparent on the face of the 
record, first, that the plea of Hyams to the jurisdiction of the 
court was improperly overruled, and second, that the'judgment 
is in solido, on a joint obligation. 

I. The first assignment, we think, cannot avail the party. 
The obligation on which the suit is brought, is manifestly a 
joint one, and the 2080th article of the La. Code, requires 

When several that “in every suit on a joint contract, all the obligors must be 


oan , 
In different. md made defendants, and no judgment can be found against any, 
jaar ine unless it can be proved that all joined in the obligation, or are 
they must all be by law presumed to have done so.” -When several persons, 


sued jointly, and sue f ‘i ‘ ae dl 
jadgrecnt aoe residing in different parishes, contract a joint obligation, the 


dered against obligee would be altogether without remedy against either, 

each for his por- §' Y . § : — y agi ’ 

a Pogud ~_ if each could avail himself of his privilege to be sued only 
sue . . . . . 

at the domicil of Within his own parish. We are bound to consider a case of 


aoe. joint obligation as an exception to the rule, rather than to 

2? — give such effect toa law regulating the jurisdiction of the 
ey are consid- courts ratione personarum, as would effectually render nugatory 

po a A ete such joint obligations. Parties contracting under such circum- 

sonal privilege, stances, may rather be considered as having waived their 

to be sued at : y 

their domicil. personal privilege. 


II. The second assignment is well taken, and we presume 
the judgment was entered up in solido through inadvertence. 
But we think ourselves bound to amend in this particular. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Couft be reversed, and that the 
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plaintiffs recover from each of the defendants, the sum of E4srsnw Disr. 
six hundred and one dollars seventy-five cents, with legal June, 


interest on the amount of the note from the 29th of February, 
1834, and costs in the District Court, and that the plaintiffs 
and appellants pay the costs of appeal. 


MITCHELL Us. JOHNSON. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The last purchaser of a plantation and slaves may pay off previously 
existing debts due by his and their vendors, and for which the premises 
are liable; and be subrogated to the rights of these creditors, and 
compensate such payment against the instalments as they become due to 
his vendor. 


This is an action to recover from the defendant the second 
instalment of the price of a tract of land and slaves, 
amounting to four thousand six hundred and sixty-six dollars 
and sixty-seven cents, which the latter purchased of the 
plaintiff. 

The defendant sets up a sum in compensation of the 
plaintiff’s demand, which he avers he was compelled to pay 
to former vendors of the land in question, and for which the 
land itself was bound. 

The facts of the case are set out in the opinion of the 
court. 
The district judge who tried the cause, was of opinion that 
the plaintiff had no cause of action, and gave judgment for 
the defendant. The latter appealed. 


Nicholls and Taylor, for the plaintiff. 


Porter, contra. 
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Martin, J., delivered the opinion of the court. 

The defendant being sued for the recovery of the second 
instalment of the price of a sugar plantation and slaves, in 
the parish of Lafourche, resists the plaintiff’s demand on the ' 
ground of his having been obliged to pay large sums of 
money to relieve the land in question from liens and 
mortgages, which the plaintiff, his vendor, was bound to 
discharge, and claims’ that these payments may be compen- 
sated against the instalment now sued upon. Judgment was 
rendered against the plaintiff, from which he appealed. 

The facts of the case are the following: In 1814, Field 
bought of Thibodeaux a tract of land containing nineteen 
arpents in front, and undertook to pay a sum of money due 
to Wells, who was Thibodeaux’s vendor, being the balance 
due on the land for the original price. To this tract Field 
added a smaller one of two arpents more in front, and sold 
one moiety of the whole to the defendant, and the other 
moiety to the plaintiff who held it in common with one 
Kendall, and who undertook to pay off by instalments the 
sum of fourteen thousand one hundred and twenty dollars, 
which still remained due to Thibodeaux. 

The plaintiff afterwards sold his half of the latter moiety 
with some slaves thereon to the defendant for twenty thousand 
dollars. Of this sum six thousand dollars was paid in cash, 
and the remainder was made payable in three annual 
instalments of four thousand six hundred sixty-six dollars 
and sixty-seven cents each. It was also stipulated in the 
contract of sale, that the defendant be authorised to deduct 
such sums as he might be obliged to pay off to the original 
vendors, to relieve the land from that portion of the original 
price which was still due to Wells’s heirs, and which the 
plantation was bound to discharge. 

On a settlement with the defendant, Field the vendor of 
the plaintiff, acknowledged the full payment of all his 
demands and transferred to him a claim against the plaintiff 
and Kendall for six thousand three hundred and seventy- 
eight dollars. These persons had failed to pay any thing 
towards discharging Wells’s mortgage. The second instal- 
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ment of the defendant’s purchase from the plaintiff, for which Esters Disr. 


the present suit is brought, amounts to four thousand six 
hundred and sixty-six dollars and sixty-seven cents. 

The one-half of the claim of Field on the plaintiff and 
Kendall, was consequently, three thousand one hundred and 
eighty-nine dollars; and the one-half of the portion of the 
money they ought to have paid in discharge of Wells’s 
mortgage, amounts to two thousand six hundred and forty- 
two dollars and thirty-eight cents. 

The counsel for the plaintiff contended in argument in 
this court: First, that by the contract between Field 
and Thibodeaux with the assent of Wells, Field became 
personally bound to fulfil and discharge the hypothecary 
obligations which existed on the land. 

2. All the land held by the defendant was subject to 
those obligations, and that the plaintiff, Kendall and Field, 
were personally bound for them. 

3. Whatever sums the plaintiff and Kendall, or Johnson, 
might have to pay in order to free the land from these 
incumbrances, they were entitled to recover from Field in 
consequence of his warranty, and because he was personally 
bound for the debt to which it was an accessory. 

4, The defendant was indebted to Field in a sum due to 
him on the price of the land, and Field became indebted to 
the defendant for the amount paid him in satisfaction of 
Wells’s mortgage, and both debts were compensated by the 
mere operation of law. 

5. The settlement between the defendant and Field taken 
in connexion with the record of the suit of the former shows, 
that compensation took place by consent of parties, since 
they mutually released and discharged each other from all 
claims. The defendant became the hypothecary creditor by 
subrogation, and was paid by the debt due by him to Field, 
the original debtor. The principal obligation due by him, 
was consequently discharged and the mortgage extinguished. 

6. The only shadow of claim which the defendant had on 
the plaintiff, grew out of the transfer of the claim of Field 
against the plaintiff and Kendall, and of which the plaintiff 
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Eastern Dist. owes one-half. That the defendant only stands in the place 
June, 1835. of Field who could not, under these circumstances, enforee 
mircnELt payment. He was bound to pay the Wells mortgage, and 
soursox. if he could not, his transferee cannot claim under him the 
right of doing so. 

The last pur- We are of opinion the district judge did not err in allowi 
ee sien, the defendant the benefit of the payment to Field, and 
rath = subrogation to his rights against the plaintiff and his partner 


existing 


debts, ae by in interest, Kendall. Field was entitled and had the 
1 

vendor, and for undoubted right to demand from these persons the balance 

a je, Of the price of the land, or whatever sum they may owe on 


- pa - their purchase from him; although it is true, he is personally 
of these credi- bound toward Wells, Thibodeaux and the defendant, for the 
ee sa “ach TeMainder of the price which Thibodeaux owed to Wells at 
payment against the time Field purchased. He may also be bound, to the 
the instalmen 
as they Som plaintiff and Kendall his last vendees, to protect them 
due, to his ven- » cainst the pursuits of Wells and his heirs, as long as they 
punctually pay the annual sums which Field stipulated they 
should pay, in discharge of the Wells mortgage. 

It is not urged that the plaintiff is in danger of being 
disturbed in his possession by Wells’s heirs. He has, therefore, 
no right to withhold from the defendant the amount of the 
claim which was transferred to him by Field, and which 


extinguishes the demand sued on. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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ORY vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where a mortgage was given to secure endorsements to a certain specified 
amount, which are soon afterwards made, and it is proved that new notes 
are taken in renewal of the original ones, with the same endorsement: 
Held, that the endorser can claim the benefit of the mortgage to secure 
the payment of the new notes, over ordinary creditors. ; 


This case arises out of the classification of the privileged 
and mortgaged debts of the insolvent, as presented in the 
tableau of classification and distribution, by the syndics. 
Pierre Dubertrand, Joseph. Abat and others are placed as 
mortgage creditors for notes and acceptances which they 
have bound themselves to pay, on account of the ceding 
debtor. 

Michel Bergeron and others, chirographery creditors of the 
insolvent, oppose a certain mortgage in favor of Dubertrand 
and others, which gives them a privileged claim, on the 
ground that it was fraudulently obtained, when the insolvent 
was in failing circumstances, and with a view to give them 
a preference over other creditors. They, therefore, oppose 
the homologation of the tableau, and pray that it be 
amended, by annulling the mortgage, &c. 

The evidence shows Dubertrand took a mortgage on the 
plantation of the insolvent, in April, 1832, to secure the sum 
of sixteen thousand dollars, in prospective endorsements, and 
soon after actually endorsed for that sum, on notes which 
were thrown into market and sold. Dubertrand exhibited an 
extract from his own mercantile books, which was received 
in evidence, by consent, by which. it was shown ‘that the 
first notes endorsed had been negotiated, and, as they became 
due, taken up by Dubertrand, and other notes given by the 


insolvent, in renewal of them, and endorsed by Dubertrand, 
67 
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to the amount of fifteen thousand nine hundred and eighty 
dollars. For the benefit of the holders of these notes, the 
mortgage is now claimed. 

The district judge, after correcting a small claim of 
Dubertrand on the tableau, sustained the mortgage in behalf 
of the notes, and dismissed the opposition. The opponents 
appealed. 


A. & J. Seghers, for the appellants contended that, by 
taking new notes, and surrendering the original ones, the 
debt was novated and the mortgage extinguished. Louisiana - 
Code, article 2191. Morgan vs. His Creditors, 1 Louisiana 
Reports, 527. 


Deblieux, contra. The mortgage was given in accordance 
with the Louisiana Code, article 3259. 


Martin, J., delivered the opinion of the court. 

This is a case of insolvency. Bergeron and other 
creditors of the insolvent debtor are appellants. from a 
judgment dismissing their opposition to the claims and rank 
in which Dubertrand and others, holders of certain promis- 
sory notes of the insolvent, and endorsed by Dubertrand, 
occupy on the tableau of classification and distribution of the 
insolvent’s estate. . 

The counsel for the appellants have contended in this 
court, that the District Court erred in dismissing their 
opposition, on several grounds: 

1. Because the original debt and notes endorsed by 
Dubertrand, to secure the payment for which the mortgage 
was given, have been novated. 

2. But even admitting, for argument sake, (the proposition 
being denied, ) that, by surrendering the original notes, the 


. debt was not novated, nor the mortgage to secure it extin- 


guished, there is no legal proof that the notes, on which the 
mortgage is now claimed, were given for the renewal of the 
original notes endorsed by the appellee. 
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3. The mortgage was given to secure Dubertrand from Eisrerx Dis?. 
the consequences of his liability as an endorser, and he does _ 7” _*85°. 
not show that he has paid any thing on his endorsement. = 
The payment of the notes of the insolvent debtor, are now ~~ vixox. 
claimed to be paid out of the property surrendered. Where a mort- 

The mortgage deed shows that the mortgage was given gaol a 
to secure Dubertrand for endorsements and acceptances br vemgperad 
made and to be given; and the benefit of the mortgage is —: 


given to holders of such endorsements and acceptances. wards made, and 


The record shows that the original notes endorsed by the ¥,is Proved that 


taken in renewal 
appellee were given for the sum of sixteen thousand dollars. “ken in original 


The evidence in the case, which appears to have been ones, with the 


introduced and received without objection, but which might pent: Meu tak 


have been objected to, established the fact that the notes for ‘he endorser ean 
claim the benefit 


which the benefit of the mortgage originally executed is now of the mortgage, 
claimed, were given for the renewal of the original notes. pebthec- of the 
This fact appearing, from evidence received without objec- po fam mt 
tion, the opposition of the appellants was correctly overruled. tors. 


It is, therefore, ordered, adjudged and decreed, that the 


‘judgment of the District Court be affirmed, with costs. 


RODNEY ET AL. VS. DIXON- 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The Code of Practice, article 583, requires the appeal to be made return- 
able to the next term of the Supreme Court, after it is taken. 


So, an appeal granted the 30th March, and citation served the next day, 
which was made returnable to the first Monday in May, was dismissed. 
It should have been taken to the nex¢ or April term. : 
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Eastenx Dist. The facts and dates, in obtaining and taking up ‘this 
June, 1835. appeal, are fully and correctly stated in the opinion of the 
RODNEXY ETAL. court. 
ws. 





DIXON. 


Benjamin, for the appellees, moved to dismiss the appeal 
in this case, on the ground, that it was not made returnable 
to the proper term of the Supreme Court. Code of Practice, 
583. Petit et al. vs. Drane, ante 218. 

Jackson, contra. 
The Code of 


Practice, arti- /Wartin, J., delivered the opinion of the court. 
cle 583, requires 


the appeal tobe | The plaintiff and appellee has prayed the dismissal of the 


made returnable appeal in this case, on the ground of its having been made 
of the Suprme returnable on the first Monday of May, although granted 
Court, after it is : eee 

taken. the 30th of March, preceding. The citation of appeal was 


So, an appeal actually served on the next day, which was the 31st day of 
ted the 30th 
arch, and ci- March. 


s ognapar ad This case cannot be distinguished from that of Petit et al. 


es, re- 08. Drane, ante 218, lately decided by this court. 
first Monday in The Code of Practice, article 583, requires the appeal to 


May, ws ‘is’ be made returnable to the neat term of the Supreme Court. 


have been taken 
a a The present appeal, ought, therefore, to have been made 


April term. returnable to the nezt or April term. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 
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MILLER US. BRIGOT ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The person who furnishes materials to the undertaker, has no action against 
the owner of the buildings, when he suffers the latter to pay according to 
his stipulation with the former, before suit is instituted. 

No debtor is bound to pay a debt by portions, and no partial transfer can 
be made by a creditor so as to be binding on a debtor, even when 


notice is given, except by the express consent of the latter. 


The proprietor is not even obliged to accept a draft drawn on him by the 
undertaker, in favor of the material man, for a part of « payment which 


is to become due, nor to pay it then. He may pay the whole sum to. 


the undertaker, when it is due, or when he receives the work, unless 


suit is previously brought. 


This suit is instituted against N. Brigot, the proprietor, 
and J. M. Fernandez, the undertaker of three brick buildings 
for the former, to render the proprietor liable for a draft of 
. six hundred dollars, which the undertaker drew on him, in 
favor of the plaintiff for materials furnished, payable when 
the buildings were completed, or out of the last instalment, 
- which was protested for non-payment. 

The defendant pleaded a general denial. + 


The evidence showed that Brigot, the proprietor, made the 


last payment and received the buildings and an acquittance 
from Fernandez, the 11th of November, 1834, and the 
present suit was instituted the 4th of December following. 
That before this payment was made, Fernandez drew the 
draft in “question, which the proprietor refused to pay and 
suffered to be protested. 

The cause on the testimony and arguments of counsel was 
submitted to a jury. The district judge charged, “that a 
furnisher of materials, as the plaintiff in this case, to an 
undertaker, (Fernandez) who is not paid, may bring his 


action and cause the moneys due to the undertaker by the. 
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but that this can only be done by suit. That .the proprietor 


is not bound to pay a draft in favor of the material man, 


which would be paying a debt by portions, but that he can 
only be bound by a suit and seizure in his hands of money 
before it is due, and payable to the undertaker. The 
plaintiff’s counsel took his bill of exceptions to the charge, 


The jury returned a verdict for the defendant, Brigot, upon 


which judgment was rendered, and the plaintiff appealed. 


L. Janin, for the plaintiff. 


1. The true reason why defendant refused to accept the 
draft, though he now endeavors to gloss it over, is, that he 


had paid the undertaker in anticipation. Such payments 


are no defence against material men. Louisiana Code, 2745, 

2. The pretension that plaintiff ought to have furnished no 
materials to the undertaker, without previously having taken 
defendant’s consent is entitled to no consideration. The 
plaintiff and the undertaker never submitted to this improper 
interference. 

3. The draft was an assignment of part of the -funds 
created by the contract, and as soon as it was notified to the 
defendant, it was binding against him and against third 
persons in general. Louisiana Code, 26183. 


4, The District Court erred in charging the jury, that — 
notice of such an assignment could be given only by suit; 


that defendant had a right to disregard every other kind 
of notice. The subrogation of material men to the rights 
of the undertaker, exists without a seizure; the proprietor of 
the buildings is bound to respect it, as soon as he is distinetly 
informed of the agreement of both the undertaker and the 
furnisher of materials, that the value of the materials shall 
be paid by him. A seizure is one mode of notifying the 
proprietor of the claim and of arresting the funds in his hands; 
the notice of the assignment is another, and not less effectual. 
A seizure may be necessary where the claim or its amount is 
not admitted by the undertaker, but when a settlement has 
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been made and a draft given, there is no necessity for the 
seizure. Nolte vs. His Creditors, 6 Mariin, N. S., 168. 

5. The draft was payable only when the buildings should 
be delivered. It was then only that the plaintiff’s claim 
against the defendant accrued, and the latter took an 
acquittance. from Fernandez at the same time that he 
received the buildings. It is thus that he endeavored to 
defeat the plaintiff’s rights by his own act, which cannot. be 
tolerated. 

6. The defendant was bound to accept the draft, and the 
plaintiff cannot, in consequence of his illegal refusal, suffer 
‘any loss. . rae 


Preauz, for the defendants. 


1. The buildings for which the plaintiff alleges he 
furnished materials, were finished and received before the 


institution of this suit, so that if he ever had any claim, his_ 


ptivilege is lost, as the owner of the buildings and undertaker 
had settled. 

2. Brigot, in his written contract with Fernandez, did not 
give the latter the right of drawing drafts on him, or dividing 
the debt into portions. ; 

3. The time of payment was fixed, and the proprietor 
could not deviate from the written agreement without 
exposing himself to the danger of paying twice. 

4, The plaintiff had no right of action against Brigot ; he 
could only seize the amount of his debt in the hands of the 

‘proprietor by suit, before the payment became due, and in this 
way enforce his privilege, if any he had. 


Mathews, J., delivered the opinion of the court. 


This is a suit brought by the furnisher of materials to a 
builder who undertook to erect certain houses forthe defend- 
ant, in which the price or value of the materials furnished is 
claimed directly from the latter. The cause was submitted 


to. a jury, a verdict was found for the defendant, and. the - 


plaintiff appealed from a judgment rendered in pursuance of 
the verdict. 
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wae Dist. The facts of the case show, that the materials were: 
ve, 1839. delivered to the undertaker to be used in the construction of 


— the buildings for the defendant, and that an order or draft for 
prigot st at. the price was given to the furnisher, drawn by the former on 


the proprietor, to be paid out of a certain sum which was to 
become due to the undertaker, on the completion of his 
work. The drawee refused to accept the draft, which was 
‘protested, &c. On the 11th of November, t834 the buildings 
were completed and delivered to the proprietor, who at that 
time fulfilled the obligations arising from the contract between 
him and the undertaker, by paying the full amount stipulated, 
to the latter. On the 4th of December following, the present 
suit was commenced. 

The legal questions arising out of the facts, were settled 
by a charge of the judge a quo, to the jury, and the correct- 


The person ness of the verdict and final judgment depends on the 
who furnishes : < : : 
materials to the propriety of the manner in which those questions were 


eit ng settled. The charge was based on the articles 2741, 2744 and 


the owner of the 2745 of the Louisiana Code. They relate to workmen who 
he suffers the have been employed by undertakers in the construction of 


latter to ac- ast : ° , 
cording to. his buildings, and persons who furnish materials, &c. The 


a. os plaintiff is in the category of the latter, having furnished 


a is insti- materials by contract with the undertaker. According to 
No debtor is atticle 2744, he had no action against the owner, the latter 


— to pay @ having paid the whole sum stipulated to the undertaker 
ebt by portions, ae ee ‘ ‘ 
and no partial before the institution of the present suit; and it does not 


fe aes sedate ' 
reve i gra appear that he paid in anticipation. The judge below was 
ditor, so as to be . : . 
ies om i therefore correct in stating to the jury, that under these 
debtor, _ even articles the plaintiff is without remedy. But it is contended 


h ti : 
given, pasept pe on his part, that the order to pay, given by the undertaker 


sent of chelatter, 224 presented to the defendant, amounted to a transfer pro 


The proprie- tanto of the credit and notice to the debtor, according to 


tor is not even : : : 
obliged toaceept atticle 2613 of the Code, found in the chapter which treats of 
— — on the assignment and transfer of debts, &c. 

im e€ un- . ve . 
dertaker, in fa- . In answer to this proposition, it suffices to say, that no 


vial ee fo, debtor is bound to pay a debt by portions, and it follows 
rt ofa payment i 

Phich fo bee OF ® corollary, that no partial transfer can be made by a 

come due, nor creditor, so as to be binding on a debtor, even when notice is 
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‘given, except by express consent of the latter. The proprie- Eastzax Dist. 
tor in the present instance, was not-bound to accept the draft oo 

_ of the undertaker ; he refused positively to do so, and conse- *T®4wsarner 
quently he assumed no obligation in favor of the holder. TURNER & 
Neither was notice of the transfer binding on him, being for "°00™IT EU 


'y it then, 


a part only of the debt which might become due to the He may pay the 
whole sam to 
undertaker. the undertaker, 
when it is due, 
or when he re- 


It is, therefore, ordered, adjudged and annie that the coon Coe 
* uniesssul a 
judgment of the District Court be affirmed, with costs. ° viously brought. 


STRAWBRIDGE vs. TURNER & WOODRUFF ET AL. 


_ APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The owners of steam-boats are only liable for the delinquency and illegal 
acts of their captains and agents, which they might have prevented, and 
failed to do so. 


The liability of principals for the acts of their agents, is not governed by 
the commercial law, but by the provisions of the Louisiana and Civil 
Codes. 


This is an action to recover one thousand dollars in 
damages for the value of a slave, for which the plaintiff 
alleges the defendants are liable, as owners of the steam-boat 


‘Chesapeake. , 
The petitioner alleges, that the commander of the steam- 


boat employed by the defendants, took on board a slave 
named Stephen belonging to him, without his knowledge or 
consent, and employed him asa hand on a trip to Alexandria 
and elsewhere, until the 20th December, 1834, when he 
had the slave arrested on board of the boat, but in endeavor- 
ing to escape the latter fell or jumped overboard and was 


drowned. 
68 
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The defendants pleaded the general issue; and furthon 
averred, that even if said slave belonged to the petitioner 
and was lost as is alleged, they are not liable. 

On the trial, after introducing testimony, when the cause 


were not liable, unless they knew of the illegal acts of the 
officers on board and could have prevented them.” 8 Martin, 
N. S., 503-5. This part of the instructions asked for was 
refused and a bill of exceptions taken. 

At the request of the plaintiff, the judge told the jury the 
owners of steam-boats and vessels were liable for the acts of 
the master when they could have prevented them, and do 
not; i. ¢., unless they use due diligence to prevent them; 
and it does not suffice to show they were not present at the 
time of the act; they are bound to give instructions to their 
agents and to pay reasonable and customary attention to 
prevent any illegal acts, and for this neglect they are liable. 

The jury returned a verdict of eight hundred dollars for 
the plaintiff. From the judgment rendered thereon, the 
defendants appealed. 


Strawbridge; in propria persona. 
Preston, for the appellants. 


Martin, J., delivered the opinion of the court. 

The plaintiff instituted his suit against the defendants as 
owners of the steam-boat Chesapeake, to recover damages 
for the loss and value, of a negro man slave which he alleges 
they had employed as a hand on board said boat, without 
his knowledge and permission. It appears that when the 
slave was arrested and about to be carried away at the 


instance of the plaintiff, he jumped overboard and was - 


drowned. ~There was a verdict and judgment for the 
plaintiff, from which the defendants appealed. 

On the trial of this case the judge a quo, was requested by 
the counsel for the defendants to charge the jury, that the 
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; defendants were not liable for the illegal acts of the officers Eastenw Disr. 


of the boat, unless done with their knowledge, and ‘which a 


they could have prevented. The judge refused to give the ee 
charge as asksd for, and a bill of exceptions was taken. TURNER & 
In the opinion of this court the charge should have been “ypu ns 
‘ ere ‘ ak e owners of 
‘given. The Louisiana Code, article 2299, and the Civil steam-boats are 
Code of 1808, article 20, page 320-22, restricts “the liability SM liable: for 


of principals for the delinquency and acts of their agents in plea alae 
the functions in which they have employed them, and when ~~ 
the former could have prevented the delinquency and illegal Mr have o- 
acts of the latter, and have failed to do so.” This renders it Yene4, and fail- 
necessary to remand the cause for new proceedings in the The liability 
court below. pl gern: 
mts, is not 

* 1 . governed by the 

It is, therefore, ordered, adjudged and decreed, that the commersial law, 
judgment of the Parish Court be annulled, aveided and visions of Phe 
reversed, the verdict set aside and the cause remanded for mand | and 
further proceedings, with directions to the judge to instruct 
the jury “that no responsibility attaches to the defendants 
unless they might have prevented the act which occasioned 
the damages claimed, and have not done it.” See Palfrey 
vs. Kerr et al., 8 Martin, N. S., 503-5. And it is further 
ordered that the plaintiff and appellee pay the costs of this 


- appeal. 
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WHITWELL, BOND & CO. vs. CREHORE, EXECUTOR, &C. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY OF _ 


NEW-ORLEANS. 


A person who endorsed notes at the instance of the transferor, to enable 
him to raise money under an assurance that he was never to be liable, 
can avail himself of all the original equity against the subsequent holder 
who took them after their dishonor. 

Where an endorser endorsed for the accommodation of the holders without 
receiving any consideration whatever, they cannot recover against him; 
nor their endorsee, who takes the note after its dishonor. 


This is an action by the holders against the defendant, as 


executor of Caleb D. Jordan, deceased, who was endorser: 


on five promissory notes, to render his succession liable 


for their several amounts. The notes are drawn by | 


Jordan, Ellis & Co. to the order of Henry Jordan, by him 
endorsed, and by Caleb D. Jordan in blank, and also by 
Thomas K. Jones & Co. in blank. With these endorsements 
on each, the notes sued on are held by the plaintiffs. 

The defendant avers the notes in question were endorsed 


by the deceased, C. D. Jordan, expressly for the accom-— 


modation of T. K. Jones & Co., merchants, to enable said 
firm to get the notes discounted in bank, and with the special 
understanding ‘that Jordan was never to be liable on his 
endorsement to the said firm; that the drawers having 
failed, Jones & Co. took up said notes after they were 
dishonored, and who are now believed to be the true owners 
thereof; that the present holders received the notes after 
they were dishonored, well knowing the understanding 
between the late C. D. Jordan and Jones & Co., for whose 
accommodation and without any consideration they were 
endorsed by him. 
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* The evidence established the averments in ids answer of Eastzrw Dist. 


the defendant. The parish judge decided that even if the 


June, 1835. 





| original holders, T. K. Jones & Co., were plaintiffs, they waErEann ee 


could not, under the circumstances, recover; and that the cnenong, xx’r. 


plaintiffs cannot, it appearing that they received the notes 
gued on after maturity and dishonor, subject to all the equity 
between the original parties. Judgment being given in 
favor’of the defendant, the ‘plaintiffs appealed. 


Maybin, for the plaintiffs and appellants. 


1. The plaintiffs are the sole owners of the notes sued upon, . 


and gave a valuable consideration for them. 

2. That the defendant has not established his defence 
that Caleb D. Jordan endorsed the notes sued upon under an 
agreement with Thomas K. Jones & Co; and he should 
now be compelled to pay them. 


$. That Henry Jordan, the brother, and an heir of the 


deceased, was properly rejected as a witness. 


Gray, for the defendant. ° 

1. The notes were drawn for a debt due from Jordan, Ellis 
& Co. to T. K. Jones & Co., and endorsed by the deceased, 
Jordan, at the request and for the accommodation of said 
T. K. Jones & Co. 

2. The said notes were endorsed by T. K. Jones & Co. to 
the present. plaintiffs sometime after they fell due, and are, 
therefore, liable to all equities subsisting between the 
deceased Caleb D. Jordan and the said T. K. Jones & Co. 
Chitty on Bills, page 126, and the cases there cited. ° 

$. A note passed after being due, it being out of the 
common course of dealing, is such a suspicious. circumstance 
as makes it incumbent on the party receiving it, to satisfy 
himself that it is a good one, and if he omit.to do so he takes 
it on the credit of his endorser and must stand in the situation 
of the person who was holder at the time it was due. Chitty, 
page 126-7. Banks vs. Caldwell, cited 3 D. R. 81. ° 

4. There is no proof of notice of protest to the deceased 
C. D. Jordan. 
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Eastern Dist. Bullard, J., delivered the opinion of the court. 
June, 1835. 


exons, mx’n, Jordan, Ellis & Co. to the order of Henry Jordan, and 


endorsed by said Henry Jordan, C. D. Jordan and Thomas fi 
K. Jones & Co., successively. The plaintiffs allege that they: 


are holders by endorsement from T. K. Jones & Co., and that 
C. D. Jordan, the defendant’s testator, is liable to them ag 
endorser. 

The defence set up is, that C. D. Jordan endorsed the notes 
for the accommodation of T. K. Jones & Co. at their special 
request, in order to enable them to raise money at bank in 
Boston, and under a positive assurance that he should never 
be liable as endorser. It is further alleged, that the plaintiffs 
are not the bond fide holders of the notes sued on, and that 
they were received by them long after they were due, in 
order to enable them to recover for the benefit of T. K. Jones 


This suit is brought against the succession of C. D. Jordan, se 
WHITWALL ET At to.recover the amount of five promissory notes drawn by 


& Co., who took up the notes at their maturity, on the — 


failure of the makers to provide for their payment. It is 


A person who further alleged, that the notes were given by Jordan, Ellis & 
endorsed notes Co., for goods sold them by T. K. Jones -& Co., and that 


of thetransferor, C, TD, Jordan received no consideration, to the knowledge of 
to enable him to 

raise money, un- the present plaintiffs, who became possessed of the notes, not 
der an assurance in the usual course of trade, but after they were due and 


ver to be reete dishonored. 
can avail himse 


of all the mrad Judgment being rendered in favor of the defendant, the — 


pee o Paty plaintiffs appealed. 


quent holder, The evidence in the record satisfies us, that the plaintiffs. . 


who took them 
after their dis- received the notes in question after they were dishonored ; 


—_ that they were taken from T. K. Jones & Co. as collatanil 


Where an en- 
ow a security for a debt due by them to the plaintiffs, and conse- 


- for 


modation of the quently that the defendant can avail himself of all the 


holders, without 
receiving any OFiginal equity existing between his testator and T. K. Jones 
consideration & Co, 

whatever, they be 

cannot recover +The only question, therefore, is, whether Jones & Co. 


gee na could recover of the present defendant ; and we concur with 


who takes the the Court of Probates in the opinion that they could not. 
note after its ¥ 


dishonor. It is clearly shown by the evidence, that C. D. Jordan 
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whatever. One witness, whose testimony is unimpeached, 
swears positively to the agreement between Jones & Co. 
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and Jordan, that the latter should never be: held liable as meaning 


endorser ; and as there is no evidence that he ever endorsed 
other notes, we consider the identity fully shown. Inde- 
pendently, therefore, of the testimony of Henry Jordan, 
which was rejected by the court below, on the ground of 
remote interest in the case, we think the defence is sustained. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Probate Court be affirmed, with costs. . 


HARRIS vs. DENISON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


If, from the tacit admissions of a vendee, that he had acquired no title to 2 
certain slave in his possession, from the true owner, but that the sale to 


him was simulated, and permits a creditor of his vendor to seize and sell - 
- the slave in contest, at public sale, the purchaser will acquire a valid 


title thereto, without any suit to set aside the first sale. 


This is an action of revendication to recover a slave in 


the possession of the defendant, Denison. 


The plaintiff alleges he purchased the slave in question 
from F. Proctor, by public act, dated the 27th February, 1833; 
that. said slave is detained by Mrs. Emily Denison, who 
refuses to deliver him up; and also, that he fears he will be 
ill treated. He prays to have the slave sequestered and 
decreed to be his- property, &c. 

Mrs. Denison averred, the slave-in dispute belonged to the 
succession of her late husband, then in a course of admin- 
istration in the Probate Court, to which tribunal she prays 
the case-may be transferred. 
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Parker, the curator of Denison’s vacant estate, intervened — 
and claimed the slave for the succession of Denison; ‘and — 
that his widow was in lawful possession, in virtue of a billof = | 
‘sale from one Gomez to her late husband, made before a 


notary, the Ist June, 1832, accompanied by delivery. He 
claims to have the slave delivered up, and three: hundred: 
dollars in damages sustained by the sequestration. 

The plaintiff, in answer to the intervention of Parker, 
denied all the allegations in the petition, and further averred, 
that the pretended sale, under which Denison claimed the 
slave, was false, fraudulent and simulated, and: that he is a 
possessor in good faith, &c.- 

Parker pleaded. the prescription of one year against the 
averments in the answer to his intervention; that the-sale 
of Gomez to Denison, dated the Ist of June, 1332, could 
not be attacked or rescinded for fraud, as more than a year 
had elapsed before any proceedings were taken in the 
matter. 

Upon these pleadings, the parties went to trial. The 
evidence showed that the slave in question was sold by 


the city marshal, the 11th February, 1833, under a judgment _ 


obtained in the City Court by M. Harris vs. Gomez, when 
F. Proctor became the purchaser, and conveyed him to the 


plaintiff. It further appeared, that Denison himself brought 


the slave to the coffee-house and gave him up to be sold by 
the city marshal, and remained there until he was adjudi- 
cated to Proctor. 

It was also in evidence, that at the time Gomez became 
embarrassed, he consulted, as to the means of preventing his 
creditors from seizing his property; and, finally, concluded 
to make a sale of it to Denison, who was thén his foreman 
ina foundry. The slave in question was included. 

In 1833, after this sale, the plaintiff claimed to have the 
slave given up, and Denison, who had him at work with him, 
admitted he belonged to the plaintiff, but could not spare 
him then, on account of his valuable services, and was 
willing to allow him liberal wages. 
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' The district judge decided that the plea of prescription did Esstsrx Dist. 
not apply, as Denison was neither alleged- nor proved to be _ 7% 185°. 
_.a creditor of Gomez. That it was only a sale toa preferred  uanms 
creditor which must be attacked within a year; but, that a pexisoszrat 
simulated sale might be assailed and set aside at any time. 

Judgment was rendered that the. plaintiff recover the slave, 

with costs. The intervenor appealed. 


Sterrett, for the plaintiff. 


Preston, for the appellant. 


Mathews J., delivered the opinion of the court. 

This is a petitory action in which the plaintiff alleges his 
title to a certain slave named in the petition, and claims to . 
recover him from the defendant, in whose possession the 
property was, at the time of commencing suit. She, in her 
answer, does not set up title in herself, but avers that the 
slave in question belongs to the succession of her husband, 
which is administered by E. E. Parker, who intervened in 
the suit and claimed him for the benefit of said succession. 
Judgment was rendered in the court below, in favor of the 
plaintiff, from which the intervenor appealed. 

The immediate title under which the appellee claims, is 
an act of sale from F. Proctor, who purchased the slave at a 
public sale made by the marshal of the City Court, in 
pursuance of an execution issued on a judgment which - 
the plaintiff had obtained against one Gomez; the property - 
being seized as belonging to the defendant in that case. 

The title set up by the intervenor, in favor of the succession 
of John Denison, rests on a sale made by Gomez, of all his 
property to Denison, -during the lifetime of these parties, 
they both being now dead. Amongst the property sold, the 
slave in dispute was included. On the validity of this sale, 
depends the claim of the appellant. It was considered as 
simulated when the seizure was made under the execution of 
the plaintiff. This took place when Denison was living, and 
the property = seized while in his possession, as belonging 
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Easteuy Dist. ty Gomez, and was willingly given up by the possessor, who - 


June, 1835. was present at the adjudication made by the marshal, and 


aims made no objections to the propriety and legality of the 


v8. P 
DENISON ET AL. proceeding. 


_Iffvom theta- Jf Denison be considered as a person having common 
cit admissions of 


a vendee, that understanding, and in the least degree capable of knowing 


he had sequired ond estimating his rights to property, his conduct above 


- tain slave in his gfated, as disclosed by the testimony, was virtually an 


pa oyeer, acknowledgment that he had no just claim to the slave thus 
but that the sale seized and sold; and, consequently, that the sale from 
ulated, and per” Gomez to him was simulated and without effect; so far, at 
of bis Gietog so least, as it purported to convey title to the property now in 
ne anne question. If, then, by his own tacit admissions, he had 
ac wae acquired -no title by the pretended sale from Gomez, who 


will acquire a was the owner, the purchaser at the sale by the marshal, 
valid title there- 2 J - ‘ 
by, without any Obtained a valid title, which he soon after conveyed to the 


sat tao he Plaintift. 

The conduct of Denison, subsequent to the time when 
the plaintiff assumed the rights of an owner, under the sale 
from Proctor, as shown by the testimony, strongly corro- 
borates the truth of the principles which we have assumed. 
The slave-returned into his possession, and when demanded 
from him, on the part of the plaintiff, so far from setting up 
any claim of property, he agreed to pay him for the use of 

his services. - Ls 

If we are correct in this view of the cause, all the doctrine 
on the subject of suits to annul contracts and prescriptions 
provided for them, relied on in favor of the appellant, may 
well remain unnoticed, as inapplicable to this case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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KERNION, SYNDIC, vs. JUMONVILLE DE VILLIER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING, 


i 


Where A purchased one-fourth of a sugar plantation, and gave his notes 
in part payment to B and C, who remainéd joint owners of the other 
three-fourths, and when it was stipulated that-B and C, the vendors, 

~ should pay three-fourths of a mortgage which they had previously given 
on the premises to the bank, and A pay the other fourth, and B and C 
fail, so that the mortgaged premises are seized and sold to pay off the 
mortgage: Held, that no recovery can be had against A by the vendors, 


on his notes, there being a failure of the consideration. 
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A failure of the consideration of a.promissory note, by the misconduct of ° 


the payee, without the fault of the maker, will discharge the latter from 

his obligation. 

This i is an action to recover the amount of three promissory 
notes of one thousand dollars each, drawn by the defendant 
Gustave Jumonville de Villier, payable to the order of 
Charles Frangois Coulon Jumonville de Villier. They were 
given for the price of one-fourth of a small sugar plantation, 
which the defendant purchased from Kernion and C, F. C. 
Jumonville de Villier, by public act, dated the 8th of 
March, 1832. 

The plaintiff Kernion sues as syndic of his own creditors 
to recover the amount of these notes. 

The defendant admitted the execution of the notes, but 
averred they were obtained through fraud and collusion, on 
the part of the payee and holder. That they were given in part 
payment of the one-fourth part of a sugar plantation which 
he purchased from the said Kernion and Jumonville, who 
falsely and fraudulently represented to him that they were 
free from debt, whereas, after converting the crops to the 
payment of their own debts, they suffered the plantation to 
be seized_and sold by the Consolidated Association Bank, 
to pay a mortgage debt contracted before the sale to him. 
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* 


Eastern Dist. He avers the consideration of the note has failed, and prays 


Rhee cine judgment that the notes sued on be cancelled. ert 
pec The evidence showed that the defendant purchased one- M 
vw. _ fourth of a sugar plantation from Kernion and Jumonville, . 


JUMONVILLE DE 


coxvitts © who remained three-fourth owners, by notarial act, dated the — 


8th March, 1832. That at the time the plantation was 
mortgaged by the vendors to the Consolidated Association | an 
Bank for eight thousand three hundred and‘seventy dollars, a tb 
which it was agreed should be paid by all the joint owners Pei 

proportionably, the defendant paying one-fourth. Kernion © tir 
and Coulon Jumonville were greatly embarrassed by old | in 
debts and failed entirely to pay their proportion of this we 
mortgage, and no part of it being paid, the bank on the 2d 


October, 1833, had the property seized and sold under the ct ve 
mortgage for seven thousand five hundred and fifty dollars, m 
payable one year thereafter, with eight per centum interest. he 

It was also in proof, that the vendors of the defendant fa 


were insolvent at the-time of the sale, and wholly unable 
to comply with its conditions on their part. 
The cause was submitted to a jury, who returned a verdict 


for the defendant, which was confirmed by the judgment of ~ tk 
the court. The plaintiff appealed. vi 
: X, tk 
J. Seghers, for the plaintiff and appellant, contended that | sl 
there. was no fraud shown, but, on the contrary, the 
mortgage debt of the vendors to the bank was expressly Ww 
made known to the defendant, who agreed to pay one-fourth a 
of it, giving the notes sued on for the balance of the price of b 





his purchase. 

2. The verdict of the jury does not charge fraud, and ‘the 

evidence upon which they acted certainly does not justify 
* the verdict. The case should, therefore, be remanded. 

3. A vendee cannot charge his vendor with a fraudulent 
concealment of a fact when the latter has furnished the 
means of knowing it. 2 Martin, NM. S., 619. . 

4. Fraud requires the strictest proof, and he who alleges 
it must fully establish it by proof. It does not suffice that 
the evidence renders it probable. 10 Martin, 436. 


ee ££ 
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5. On a question of fraud if the court believe the verdict Easrzuy Disr. 





erroneous, the case will be remanded for a,new-trial. 11. a sn 
Martin, 188. 6 Louisiana Reports, 697. sane 
q v8. 
Nicholls, for the defendant. JUMONYILLE DE 


Ona question of fraud the court will ieee the verdict 
and the judgment of the inferior court. 3 Martin, N. S., 22. 
Ibid., 365. 

2. ‘The vendors of the defendant were insolvent at the 
time of sale, and inveigled him to embark his whole fortune 
in a sinking concern, they knowing themselves that they 
were so. 

8. The consideration of the notes completely failed. The 
very property for which they were given, was taken to pay a 
mortgage debt of the vendors, three-fourths of which they 


had stipulated to pay, as one of the conditions of sale, and - 
* Where A 
failed. chased aa 
fourth of a sugar 
Mathews, J., delivered the opinion of the court. sens a ly 


This. suit is brought on three promissory notes, made by B at'G she 


the defendant, payable to the order of C. F. Coulon Jumon- remained _ joint 


f° th 

ville de Villier, and endorsed by him, &c., and are now in cher Gime 
the hands of the plaintiff, as syndic of his own estate oy" ,., md 
surrendered to his creditors. pa, a 
The defendant pleaded a failure of the consideration for dors, should pay 
three-fourths of 

which the notes were given. The case was submitted toa. — mortgage, 
jury, by whom a verdict was found for him; and judgment joer nS 
being thereon rendered, the plaintiff appealed. —— nag rope 
an 


It appears by the evidence of the case, that the notes in A the other 


question were given in consideration of a purchase made by £4"? ail, ma 


the defendant from the payee and endorser, as joint owners that sae 


of a small sugar plantation, situated in the parish of Se alecacand 


Assumption, which was at the time of sale mortgaged to the fi" ‘Pay of 


Consolidated Association Bank, to sécure the payment of a _— mat 80 er re- 
considerable sum of money. Under this mortgage the had azsinat A by 
plantation was seized and sold, and the defendant. conse- - hers: = 


quently deprived of the enjoyment and property of the one- saieg Rly 


fourth part which he had purchased, without fault or neglect tion. 
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Eastern Dist. on his part ; for sidinath’ in the contract by which he became 
en: ee purchaser, he had assumed to pay one-fourth of the debt: 


oo 


or oe by the mortgage to the bank, he could not have compelle 
8. ‘the mortgage creditors to receive a part of the debt due! 

RICHARDS ET AM them; and such payment, even if it had been made, woul 
not have prevented the seizure and sale which subsequeni 

took place, unless the other joint owners of the plantation 

had also paid their proportions of the debt. It appears, also, 

from the bilan filed by the ‘plaintiff,-that he was largely 

indebted at the time of sale; and so was the payee of the 

notes, the other partner in the plantation, as shown bya — 

schedule representing the state of his affairs. Under these 
circumstances which appear in the case, we are clearly of — 

A failure of Opinion, that the consideration for which the notes were given . 
the pe eed has failed, and that too by: the misconduct or neglect of those. 














tion of a | eo 
missory a for whose use and benefit they were made; consequently, | solid 
the misconduct ye T 
of the payee, the verdict and judgment of the court below are supportedby . | 
vee a the law and evidence of the case, the obligations of the © } and 
: boon stiseharge promisor having become null, on account of the failure of the | ®t¢ 
r from . . . ° . ’ 
his obligation. consideration on which his promises were made. : 
| It is, therefore, ordered, adjudged and decreed, thatthe © | ~ juds 
i judgment of the District Court be affirmed, with costs. dan 
geen 
, eae 
oR eI ERT Lt q 
7 
pro 
SAVINGS BANK OF NEW-ORLEANS vS. RICHARDS ET Alx anc 
, apr 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. rec 
The law requires notice of protest and non-payment of a promissory note, _ the 
by the maker, to be given to the endorsers at the time; and this notice ; not 
must be alleged and proved by other evidence than the instrument of Be. pre 
protest, or they will not be liable. ma 
Where a judgment was given against the maker and endorsers of a - 
promissory note, in solide, and it appearing the endorsers were not _ 
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| jiable, for want. of legal notice of protest for non-payment, and where Easrean Dist. 
the maker had no cause of appeal: Held, that. judgment be affirmed as Jie, 1895. ; 
«to the. latter, with ten per cent. damages, as for a frivolous appeal; and saVINes BANK : 
Teversed and judgment of non-suit entered in favor of the former. ee eee : 
) This is an action on a promissory note for four hundred ™°#*"8*T 4B 
and sixty-eight dollars, payable twelve months after date, ¢ 
_ drawn by E. Richards, and endorsed by J. Gontz, and C. ae 
| Janin, given to the New-Orleans Savings Bank. When the 
note became due, it was protested for non-payment. The 
petition alleges, that due notice of protest was given to the 
- endorsers. 

The defendants pleaded a general denial. 

On the trial, the note and protest were the only evidence 
prodaced by the plaintiff, in support of his demand. 

Judgment was rendered against all the defendants in 
solido, from which they all appealed. 
ee | The endorsers relied on want of notice of protest to them, 
| and the absence of any proof to that effect, in order to obtain 

a reversal of the judgment. 


Maybin, for the plaintiff, prayed an affirmance of the 
judgment against the maker of the note, with ten ‘per cent. 


damages, as for a frivolous appeal. 


Morphy, for the appellants. 





The law re- ZL 


Bullard, J., delivered the opinion of the court. quires notice of ae 
. protest and non- “% 


This is an action against the maker and endorsers of a Payment of a 
° : romissory note, 
promissory note. The defendants pleaded a general denial ; by the maker, to 


and judgment being rendered against them in solido, they roan, °° he 


appealed. Both the clerk and the judge certify, that the time; and this 


record contains all the evidence- adduced on the trial, in alleged and pro- 
2 . : ‘ i ved by other e- 
the first instance. -That evidence consists entirely of the vidence than the 


note, as set forth in the petition, together with a regular lore a 
protest.. It is sufficient to establish the liability of the ag not be lia- 
maker, but there is no evidence whatever in the record, of Where a jud 

any notice to the endorsers, of non-payment, before the net 


institution of this suit, nearly three months after the protest. ber end endorser: 
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aroun erat, to the holder. 
of a yond The appellee has prayed an affirmance of the judgment, 


note, in 80 


and it appearing With ten per cent. damages, as for a frivolous appeal. . Asit ~ 7 q 


he gedorers sabes to the maker of the note, who does not pretend to 


were not liable, 


for want of legal have any defence, we think the damages ought to be 


notice of protest 


for non-pay- allowed; but, -as it relates to the endorsers, the ome 


ment, and where must be reversed, 

veal Held, that 

Judgment be af It is, therefore, ordered, adjudged and decreed, that. the 
Inter, with te, judgment of the District Court, so far as concerns the 
on cent. dame- defendant, E. Richards, be affirmed with costs, and ten per 
volous appeal, cent. damages; and that the judgment against Joseph 
and reversed 6 3 S P 
- and judgment of Gontz and Charles Janin, be annulled and reversed, and 
owed — ours is in their favor, as in the case of a non-suit, with costs 
former. as to them in both courts. 


DUFAU ET UX. vs. LATOUR ET AL. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. CHARLES, 


So long as an act of partition, passed before the parish judge, in his 
capacity of notary public, setting out the net amount of the estate, 
and the distributive share of each heir, and signed by each, remains 
in force, and not rescinded, an action of partition by an heir, against 
his co-heirs, to provoke a new partition, will not lie.. 

The partition made by the notary, must govern, as to the share of each 
heir; and if any of them received more than their share, at the sale 


of the estate, an action wil! lie in favor of the other heirs, to recoyer 
and equalize the shares, in courts of ordinary jurisdiction. 


Easteen’ Dist. The law is two well settled to require any reference 1 
authorities, that, without alleging and proving such notice. 
Sern se¥s ° to. the endorsers, or something equivalent, they are not liable — A 
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This is an action of partition. The plaintiff ’s wife wee Dist. 
instituted suit against André Latour, the surviving husband a 


_ of her deceased mother, and the other children, to have the »vrav =r ux. 








‘ property of her succession partitioned, and the share of each aroun wr at. 

heir set off, according to law. , 
The defendants excepted to the plaintiffs’ action ; that a 

partition between the present parties had already been made, 

before the parish judge, acting as notary public, at the 

’ jnstance of the present plaintiffs, which can be opposed or 

attacked, only by way of opposition. 
The probate judge, on these pleadings sustained the . 

exception. From this judgment, the plaintiffs appealed. 


Nicholls, for the plaintiff. 


Pichot, contra. 


Bullard J., delivered the opinion of the court. 


_ The plaintiff alleges that she is one of the heirs of 
Pouponne Darembourg, deceased, wife of André Latour; 
that the formalities required by law, for the liquidation and 
settlement of the succession, were duly complied with by 
the sale of the property held in community; that André 
Latour, Pierre Latour, and Prosper Latour, purchased the 
greater part of the property on long credits; that the suc- 
cession has never been settled, and that the interests of the 
heirs require that a partition and final settlement be made. 
She prays that the surviving husband and all her co-heirs 
may be cited; that a partition and final settlement be made, — So Jong as an 


and that she may have judgment for het share. — of —- 
Two of the heirs excepted to the action, on the ground, ‘he parish judge, 
in his capacity of 


that the partition now prayed for, had already taken place, notary — public, 


and the share coming to each, ascertained by deed or act “tims out, the 


passed before the parish judge, acting as notary public, at ” — _ma 


the request of the plaintiffs; and that said partition could share of each 
be attacked only by way of. opposition, and that plaintiffs raga 


could claim only a specific sum, thus ascertained. in foree and not 
rescinded, an ac- 


This exception was sustained, and the plaintiffs appealed. tion of partition, 
70 
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ae The act of partition relied on in support of the exception, 
——————= recites, that “the surviving husband and the heirs, properly 


or represented, appeared before the notary, who was the same 


gainst his co- oa 
pipet partition.” It then sets forth the net amount of the estate, 
will notlie. ° in money, after deducting the charges, and concludes by, 


The partition exhibiting the distributive share of each of the heirs. It 


» by the no- - tia 
ie appears to be signed by all parties interested, the married | 


tary, must go- 


am pgp women duly represented by their husbands. 
heir, and if any We are of opinion, that the Court of Probates did not err 


of them received 


more than their IN sustaining the exception: While this act remained in - - 


share, at the sale’ : +e 
of the estate, an fOrce, and not rescinded, no new partition could be provoked. 


one yr weg in The parties are to be governed by it, as to the shares they 
avor 0 1€ O- . . . . 

ther heirs, to re- are respectively entitled to; and if any of the heirs have 
ne ang received more than their share, at the sale of the estate, 
in courts of ordi- their co-heirs are entitled to an action to enforce the contract 
nary jurisdic- ; F Sac ee 
tion. and to equalize the shares in courts of ordinary jurisdiction. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


HICKS, ADMINISTRATOR, vs. POPE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The law of the domicil of a persons inheriting, will govern in relation to the 
rights of the inheritance. 

So where a slave is inherited by the wife from her father, in Alabama, 
which if reduced to possession by her husband, domiciled there, would 
have become his absolute property; but the domicil of the husband and 


wife being in Louisiana at the time, every thing falling by inheritance to 


the wife, becomes her separate property. 


rors. judge of probates, in pursuance of previous notice, and that, 
by an heir a the notary proceeded to open the present proces verbal of — 


———— 
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‘This is an action of revendication.. The plaintiff as 4srenx Disr. 


‘| + administrator of the succession of the late Reddin Pope, aie 
} claims a mulatto girl, slave, which he alleges belongs to the meaty 
| estate he administers, and is now in the possession of the Por. 


defendant, the widow of the deceased, which she claims as 
her own separate property. 

_ The evidence shows that Reddin Pope married Eliza 
Youngblood, (the defendant) in the state of Alabama, where 
they resided several years and then removed to Louisiana. 
After their removal to this state, the father of the wife died 
in Alabama, and the slave in question was allotted to her as 
her portion of the inheritance, and brought to Louisiana, 
where she remained until the death of the husband. 

The administrator claims the slave as making part of the 
husband’s estate. The defendant retains her as Her indi- 
vidual and separate property, which she inherited from her 
father, since she has resided in this state. 

It is admitted slaves are personal property in Alabama, 
where the common law prevails, and that when reduced to 
possession, become the property of the husband. 

Judgment was rendered in favor of the defendant. The 
plaintiff appealed. 

Lawrence and Winthrop, for the plaintiff; contended, that 
as the slave was acquired in Alabama, where, on being taken 
into possession by the husband, was his absolute property, 
the laws of that state should govern in determining the rights 
of the parties in this case. 5 Martin, N. S§., 569. 7 Ibid., 
41. 2 Kent’s Commentaries, 426. Story’s Conflict of Laws, 312. 


Preston, contra. 


Mathews, J., delivered the opinion of the court. 

In this case the plaintiff as administrator of the succession 
of Redden Pope, claims to recover from the defendant a 
female slave in her possession, as making a part of the estate 
of the deceased, who was her husband by a marriage 
contracted in the state of Alabama. There was judgment 
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Eastznn Dist. for the defendant in the court below, from which the plaintiff 
~ June, 1835. appealed. 
nicks, apm’. The facts of the case are as follows: the deceased married 


rors. the defendant in Alabama; in that state slaves are personal. — 


property, and by its laws the husband ipso facto by marriage, 
acquires a complete right and title to all the personal pro- 
perty of his wife. The married parties moved from the place 
of their marriage to the state of Louisiana, and were here 
domiciled at the time of the death of the father of the wife, 
who died in the former state ; and the slave in question was 


The law of the Hherited from him by the defendant ; was brought into this | 


domicit of per- state previous to the death of the husband, and remained in 
sons inheriting, 


will govern in his possession as head of the family until his death ; but, from 
relation to the 
rights of the in- 


heritanee. title by inheritance from her father. 

So, where a These facts present a question arising ez conflictu legum. 
isthe whe, According to the laws of Alabama where the father was 
from her father domiciled, and where the property was at his death, if it 
i eae, had been reduced to possession by the husband it would have 
os os been his absolutely, had that place been the domicil of him 
domiciled there, and his wife. But they had changed it to the state of 
would have be- es ° ‘ pee 
come his abso- Louisiana, according to the laws of which, every thing 
lute Property + falling by inheritance to the wife became her separate 
of the husband property. Which of these laws must govern and control 
and wife being = “0? 
in Louisiana at the rights of the parties? Those of the place where the 
iy aged succession was opened, or those which prevail in the place of 
inheritance to the domicil of the heir ? 
the wife, be- Mey es 
comes her sepae We are of opinion that the rule of our decision must be 
rateproperty- taken from the latter. It has been long settled by the 

jurisprudence of this country, that notwithstanding marriages 
may have been contracted in other states, the rights of the 
marriéd persons after being domiciled in this, are governed 
- by its laws in relation to all property acquired during their 
residence here, so far at least, as they have reference to 
acquests and gains which form the matrimonial community. 
If a husband and wife be placed in this category and the 


first should acquire personal property by purchase in another 


that period has’ been held by his widow who now claims 
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state, it would, perhaps, at the moment of acquisition form Eastsxw Disr. 


a part of the matrimonial community, even before it was 
brought into the place of the domicil of the partners. This 


June, 1835. 


MILLAUDON ~ 


doctrine is a necessary consequence of the maxim adopted joy .wiers.co 


by eminent civilians that in domicilit loco mobilia inteligantur 
existere. 

‘The maxim thus adopted, although expressed in various 
phraseology by different writers, seems to be received as well 
founded by them all, notwithstanding the doubts and perplex- 
ities which are found in making a clear distinction between 
statutes real and those which are personal. See Story’s 
Treatise on the Conflict of Laws, page 308 et sequentes. 

If this rule be sound in relation to personal property 
acquired by purchase, we can see no good reason why it 
should not be considered as equally sound and valid in 


relation to that which may be acquired by inheritance, and _ 


its destination be directed by the laws of the domicil of 
the heir. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





MILLAUDON US. ATLANTIC INSURANCE COMPANY. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where the plaintiff took out a policy of insurance against fire, “on his 
goods, stock in trade, &c.”: Held, that the policy covered goods in 
stores bought on joint account and sold for, the mutual profit of the 
insured and another person, the former being also in advance on the 

adventure: Held, also, that the insurer was absolute owner of one-half of 
the goods in the store, had an insurable interest in them as “stock in 
trade,” and also to cover his advances on the whole stock. 
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June, 1835. 


MILLAUDON 
‘U8. 
ATLANTIC INS, CO 


CASES IN THE SUPREME COURT 


This is an action on a policy of insurance -against fire, 
subscribed by the defendants. The plaintiff alleges he took 
out a policy of insurance, in the office of the defendants, on 
the 2d of September, 1834, insuring him from loss or 
damage by fire, “on goods, being stock in trade, on consign- 
ment, or held in trust,” contained in five tenements or stores, 
on the corner of Commerce and Julia streets. That said 
stores and goods therein were destroyed by fire on the night 
of the 25th of October following, during the continuance of 
the policy, in consequence of which he sustained a loss of 
ten thousand dollars, in the destruction of the goods insured, 
for which the defendants are liable, according to an annexed 
account. 

The defendants excepted to the action, on the ground that 
the matter in dispute was not submitted to arbitrators, 
according to the terms of the policy, and denied that they 
ever refused such submission, but that they are and were 
ready to do so. 


‘In their answer, the defendants deny that the plaintiff . 


sustained any loss or damage covered by said policy ; that 
the goods alleged to have been in store and destroyed, were 
not in fact in said stores at the time of the fire, nor owned 
by him, held on consignment or intrust ; and if they were, 
which is denied, the said policy does not cover them, because 
of the non-compliance with the first article of the conditions 
of insurance. 

Upon these pleadings the parties went to trial. Such facts 
as are deemed material to a clear understanding of the points 
of law discussed, are extracted from the case below. 

The policy upon which suit is brought, stipulates as 
follows : 

“That Laurent Millaudon has paid the sum of fifty dollars 
to the Atlantic Marine and Fire Insurance Company, for 
insurance against fire, (according to the tenor of the condi- 
tions annexed) not exceeding in each case the sums herein- 
after recited, upon the property herein described in the places 
herein set forth, and not elsewhere, &c., on goods, being stock 
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in trade, or on consignment, or held in trust, contained Fasrsnx Disr. 


in five tenements, situated at the corner of Commerce and 
Julia streets, in New-Orleans, No. —, twenty thousand 
dollars.” ; 


“ CONDITIONS.” 


“ Article 1. Persons applying for insurance on buildings, 
are to deliver into the office the following particulars, viz: of 
what materials the walls and roof of each building are 
constructed, as well as the construction of buildings conti- 
guous thereto; whether the same are occupied as private 
dwellings, or how otherwise ; where situated, also the name 
or names of the present occupiers. A separate sum must be 
insured on. each building, and if there should be any other 
building or dependency on the lot than those described, then 
such building or dependency is not covered by this policy, 
even though the same be connected with the building 
described. 

In the insurance of goods, wares or »- manealipedian distinct 
sums should be specified under the following heads: stock 
in trade and utensils, household goods and linen, &c. ; also, 
whether such goods are of the kinds denominated hazardous, 
and whether any manufactory is carried on in the premises, 
and if any person or persons shall insure his or their buildings 
or goods, and shall cause the same to be described in the 
policy otherwise than as they really are, so as the same be 


June, 1835. 
mene: 


pene INS, CO 


charged at a lower premium, such insurance shall be of no - 


force. Pitch, tar, turpentine, saltpetre, gunpowder, flax, 
hemp, oil and tallow, are denominated hazardous. 

“ Article 2. Goods held in trust, or on commission, are to 
be insured as such, otherwise the policy will not cover such 
property.” 

The evidence ceil that ,the goods in question were 
purchased by William T. Thompson & Co. (Thompson & 
Millaudon,) and the money furnished by Millaudon to pay 
off the notes. The notes were drawn by Thompson to the 
order of Millaudon and by him endorsed and paid, and the 
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Eastrexn Dist. amount passed to Millaudon’s credit. It was stated in the 


June, 1835. 


— 


don.” That the prices charged in the account annexed to 


artanricims.co the petition, were the current price for which the merchandise 


destroyed, sold at the time. This account was proved by 


-witnesses. The amount due for loss claimed is nine thou- 


sand three hundred and ninety-four dollars seventy-four cents, 
The same amount being also claimed from the Mississippi 
Insurance Company, where an insurance on the same goods 
was also effected. 

The cause was submitted to a jury, , under a chnage from 


_ the judge presiding, which was excepted to by the defendants, 


The jury returned a verdict for the plaintiff for the sum 
claimed. From judgment rendered thereon, the defendants 
appealed. 


J. Slidell, for the plaintiff. 

1. The rules regulating the contract of indemnity in fire 
insurance are the same as in marine insurance. 5 Johnson's 
Rep., 373. Phillips on Insurance, page 320. De Forrest vs. 


the Fulton Fire Insurance Co., 1 Hall’s Rep. 84, 111, 113.- 


The plaintiff had clearly an insurable interest to the full 
value of the goods under the terms of the policy, which 
covered goods held on trust, but if there can be any doubt 
on this subject, all the authorities concur in stating that every 
person having a lien has an insurable interest to the extent 
of that lien in this case. Millaudon having paid for all the 
goods which were placed in a warehouse belonging to 
himself and entirely subject: to his control, is entitled to 
secure the full value of the goods. Phillips on Insurance, 
page 41, 43, 44, 45. 1 Peters’s Rep. 163. 13 Massachusetts 


‘Rep. 65. 1 Hall, page 102, 126, 127. 


2. The value. of the goods destroyed was a question of 
fact which was properly referred to the jury. Their verdict 
is fully sustained by the evidence. This court, in conformity 
with its repeated decisions, will not interfere with it unless 
manifestly erroneous. . 


books of Thompson, “Adventure in co. with Laurent Millau- . 
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Peirce and Sterrett, for the defendant. Eagrenx Dist. 
1. The evidence of plaintiff proves neither the amount of esis 2 
the goods nor their value. The testimony of defendant ™™Lsvnex 
- disproves any presumption that might arise from the statement artanricrys. co 
of the book-keeper, who testified to the account and the 
purchase and loss of the goods. __ 
2. The insurance being made on the same interest as was 
made in the Mississippi Insurance Company, if fully indem- 
nified by the latter, he has no recourse; however, the 
Mississippi Insurance Company may have. 
3. By his statement he has settled for all but a little over 
three thousand dollars, if he has insured but his own interest 
in the goods, to wit: one-half of the amount he claims. 
4. He insured but his own interest; this was all his stock 
in trade. 


Bullard, J., delivered the opinion of the court., 


The present action is brought upon a policy subscribed: by 
the defendants, by which they undertook to insure the 
plaintiff from loss by fire, on goods, being stock in trade, on 
consignment, or held in ae contained in five tenements 
situated at the corner of Commerce and Julia streets, twenty 
thousand dollars, the same sum having been previously 
insured on the same, at the Mississippi office. 

The defendants, after setting up an exception, which was 
overruled, and which we will notice afterwards, deny that 
the plaintiff has sustained any loss or damage covered by 
the policy; and aver, that the goods stated by him to have 
been in the stores, at the time of the fire, were not, in fact, 
there; that they were neither owned by him nor held on plaintitt ‘> 
consignment, or in trust; and that, even if'they were, which out a poliey of 
is denied, .the said policy does not cover them for non- Sing fire “on 


inst fire ‘on 


compliance with the first article of the insurance. pap age aye 4 
It is shown, that the goods alleged to have been destroyed Held, that the . 

by fire, were purchased on the joint account of the plaintiff goods dé alee 

Ou; 


and William T. Thompson, to be sold by Thompson, with >eusht on joint 


, oa 7 account, and sold 
the consent of Millaudon, who were to participate in the for the mutual 


; . profit of the 7 
profits of the adventure; and that Millaudon was largely in waved sud. sae 
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Eastenx Dist. advance to the concern, by money paid on account of the 
tmeciaane purchases. One-half of the goods must, therefore, be con- 
mitavpen sidered as the absolute. property of the plaintiff, and he 

artanricrxs.co bad an interest-in the whole, to cover his advances. It is 

ther person, the sufficient, in our opinion, if the. plaintiff shows such an 

former being al- , oy ‘ ° 

so in advance on Interest as will come under the description of either stock in - 

Wl, ose trade, or goods on consignment, or goods held in trust, 


- insured was according to the terms of the policy. In this case, we are of 
solute owner 

of one-half of Opinion, that Millaudon had an insurable interest in the 
aoe, tok the goods; as stock in trade. His direct interest, as part owner, 


insurable inte- extended to every part and parcel of the goods in the store ; 

rest in them, as 

“stock in trade,” and that the assured is entitled to recover the full value of the 

sad eleo to cover goods in the store, consumed by fire. 1 Hall’s Reports, 110. 

the whole stock. | Phillips on Insurance, 41 et seq. : 

—""T he amount of the property destroyed, is, perhaps a matter 
of more doubt; but that question was left to a jury, whose 
finding we do not feel at liberty to. dispute, unless manifestly 
wrong. Although the evidence in the record does not make 
it very clear, yet the verdict was satisfactory to the judge 
before whom the trial was had, and who refused a new trial, 
and its correctness depending on the credit to be given to - 
particular witnesses, it must be respected by this court. 

With respect to the exception first set up by the defendant, 
that, according to the ninth condition of insurance, the 
plaintiff was bound, before instituting suit, to tender an 
arbitration, we are of opinion, that when the claim was 
made by the plaintiff for the loss, if the defendants had 
offered to refer the question to arbitrators, the plaintiff would 
have been bound to accept it. But, on the refusal of the 
defendants to pay, without seeking to avail themselves of 
the right given by that article, the plaintiff might well 
commence suit without any previous offer to arbitrate, as 
the defendant must be considered as having waived it. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 
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FOLLIN vs. FOUCHER ET AL. 


APPEAL FROM THE PARISH COURT, FOR’ THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a juror is discharged and another one substituted and sworn in his 
place, after the trial has commenced and part of the evidence introduced, 
the plaintiff is entitled to open his case again to the jury and the trial to 
proceed de novo. 


This is an action instituted by the plaintiff against the 
defendants A. Foucher and M. Andry, as endorsers on the 
following promissory note : 


“Le quinze Mai prochain je payerai & Pordre de Mr. A. 
anes, a la Banque Consolidée, cing mille iat: valeur 
recue.” 
““Nouvelle- Orléans, le 2 Novembre 1833.” 
“A. FOUCHER, Jr. 
Endorsed. “A. Foucher,” Manuel Andry, Ch. Follin.” 


The defendants Foucher and Andry severed in their 
answers, but both of them disavowed their signatures on 
the back of the note, and averred they were forged and 
counterfeited. 

The plaintiff filed a supplemental petition, alleging that 
the endorsement of M. Andry is genuine, but even if proved 
not to be genuine, said Andry is liable, because he well knew 
that Antoine Foucher, Jr., was in the habit of forging 
endorsements in his (Andry’s) name on notes drawn by him, 
and that he, the said Andry, permitted this use to be made 
of his name. 

Upon these pleadings the parties went to trial. The 
cause was put before a jury and after it had proceeded and 
a portion of the testimony introduced, one of the jurors was 
discharged by order of the court for cause shown on record, 
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and another substituted in his place and sworn. The 
plaintiffs counsel insisted on opening the case de novo. The 
court refused, and ordered the testimony which had been 
taken down to be read to the jury; allowing, however, if 
preferred by the parties, the witnesses who were still in court, 


‘to be re-examined viva voce by the party who introduced them.’ 


The plaintiff’s counsel excepted to the opinion and decision 


.of the court. The trial proceeded to its close, when the jury 
returned a verdict for the defendants. From judgment 


rendered thereon, the plaintiff appealed. 


J. Slidell, for plaintiff and appellant. 


1. The judge erred in discharging the juror under the 
circumstances stated in the bill of exceptions. Having been 
sworn without objection, examination or challenge, he could 
not be discharged without the consent of both parties. Code 
of Practice, article 499, 507,509 514, 515. $ Bacon’s Abr. 
764. 7% Cranch, 290. 4 Blackstone’s Commentaries, 346. 2 
Bay’s Rep., 150. 

2. The judge erred in compelling plaintiff to submit the 
testimony which had been taken before the juror was 
withdrawn; he should have been permitted to commence hig 
cause de novo. A jury is in its nature one and indivisible. 
Any change in its constitution by the substitution of 4 
different individual for a juryman withdrawn, renders it a 
new jury. | 

3. The testimony shows conclusively, that the defendant 
knew that his endorsement had been forged by Foucher, at 
a period anterior to that at which plaintiff became possessed 
of the note sued on, and that when applied to for the purpose 
of discounting it, he gave no intimation of the fraud. His 
silence under these circumstances was a fraud, which renders 
him responsible for the debt. Louisiana Code, article 2294-5, 


2307. 11 Toullier, page 157, 214, 259. 9 Ibid., 270-1. 


6 Ibid., 90-1. 


De Armas and Soulé, conira. 






































: OF THE STATE OF LOUISIANA. 565 


Martin, J., delivered the opinion of the court. _ Eastern Dist. 
In this case, after the trial had proceeded before the jury, 7%" 189 
and part of the evidence had been received, a juror was Persus & mi _ 
discharged and another one substituted and sworn in his ar ke 


place. © The plaintiff’s counsel insisted on opening the case ®*??#™®S™*™¢ 


aaa Where a juror 
again, but the court refused to permit him to do so, and a bill js diechan , 
i and another one 

of exception was taken. pole ee 


We are clearly of opinion that the court should have sworn in his 
suffered, the counsel to open the case. What had preceded ose a 
the swearing in of the last juror was a mis-trial. As soon as oon of tia = 

. he was sworn the trial began de novo and ought to have ool the plaiatif 
been.commenced by the plaintiff’s counsel opening his case is entitled to o- 
tothe jury. Code of Practice, 476, 546. arnt prog cing 

and the trial to 


proceed de novo. 


It is, therefore, ordered, adjudged. and decreed, that the 
judgment of the Parish Court be_ annulled, avoided and 
reversed, the verdict of the jury set aside, and the case 
remanded for further proceedings according to law; the 
defendants and appellees paying the costs of the appeal. 


PETERS & MILLARD, AND OTHER CREDITORS OF N. A; 
BARON’S SUCCESSION vS. GARDERE, SYNDIC. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY. 
OF NEW-ORLEANS, 


After the dissolution of a firm, neither partner can bind the other without | 
his authority, which must not be derived. from their former relations as 
partners, but by the contract of mandate, and letter of procuration. 


Where the procuration to a partner, from his co-partner, is contained in the ~ 
act of dissolution of the partnership, and authorises the mandatory to 
settle up and exhibit a balance sheet of their concern, it will not confer 
authority to represent the other partner and the firm in a.concurso, and 
vote for syndics on a claim of the partnership. 
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Eastern Dist. But, admitting the act of procuration gave the power to a partner to 
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represent a debt of the firm in a concurso, and vote for syndics; yet, 


PETERS & mit- when, the other partner attended and voted, it will be viewed as a 


LARD ET AL. 


GARDERE,SYNDIC 


revocation of the delegated authority. 


The appointment of a syndic is to constitute a new mandatory, in relation 
to the particular debt due by the insolvent, and a partner must have 
expressly delegated his authority to another, to be deprived of the right 
of voting personally, so far as his own interest is concerned. 


The testamentary executorsof the late N. A. Baron, deceased, 
presented their petition to the Probate Court, alleging that 
the term of their appointment had expired, and they were 
unable’ to give. the requisite security for a renewal of their 
office; that, owing to the pressure of the times, it was impos- 
sible to sell without sacrifice, the immoveable property left 
by the deceased; and that most of the debts of the estate 
had been paid by the late firm of Baron, jun. & Co., who 
are now creditors of said estate, in the sum of fifty thousand 
seven hundred and eighty-nine dollars eighty-six cents; 
that there are other debts which exceed in amount the 
unsold property of the estate, and that no persons entitled 
by law, will take the administration thereof; they, therefore, 
pray that a meeting of creditors be convened before a notary, 
for the purpose of deliberating on the affairs of the estate. 

- A’ meeting of creditors was accordingly ordered by the 
Court. 

Mrs. Laure Bringier, widow of the late N. A. Baron, 
appeared at the meeting and declared she was a partner of 
the firm of Baron, jun. & Co.; and that said firm was a 
creditor of the estate of her deceased husband, N. A. Baron, 
in the sum of fifty thousand seven hundred and ninety-eight 
dollars eighty-six cents, in which she is interested; and that 
she voted for F. Gardére as sole syndic of said estate. 

John B. Leefe, acting as the liquidator of the firm of 
Baron, jun. & Co., also appeared and claimed the right 
of voting in preference to the widow Baron, on the same 
claim, and votes for 8S. J. Peters and Andrew Hodge, jun., 
as syndics. 
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Mrs. Baron also appeared and voted on a claim of her 

own, for the restoration of her dotal effects, amounting to. 
twenty-six thousand nine hundred and seventeen dollars 
forty-one cents, and for F.. Gardére as sole syndic. 
. Peters & Millard, creditors of N. A. Baron, opposed the 
votes of the widow Baron, alleging that she was no creditor 
for the sum stated by her in her own right, and that she had 
no authority to vote as a partner of the firm of Baron, jun. & 
‘Co., the same claim having been voted upon by J. B. Leefe, 
as liquidator of the firm. 

They pray that her vote be stricken out, al that S. J. 
~ Peters and A. Hodge, be declared the syndics of said estate. 

Leefe also opposed Mrs. Baron’s vote, alleging that she 
had given him full power to liquidate and settle the affairs 
of the firm of Baron, jun. & Co., and he alone had the right 
to vote on said claim; and that he had exercised his power 
‘ by voting without opposition, and his mandate’ could not 
afterwards be recalled. ‘ 

Upon these pleadings the cause came before the court. 

The only evidence in the case is the agreement entered 
into and signed by the widow Baron and J. B. Leefe, on the 
27th May, 1834, relative to the dissolution and settlement of 
the firm of Baron, jun. & Co.; it isin the following terms: 

“The undersigned hereby agree to dissolve, and do hereby 
dissolve, from and after this day, the co-partnership formed 
by them on the 13th June last, under the style of Baron, 
jun. & Co., for the purpose of carrying on business on their 
own account, and of closing that of the late N. A. Baron, 
jun., Esq.” 

“The undersigned J. B. Leefe is to take charge of the 
settlement of the affairs of our late concern, and exhibit a 
balance sheet, showing the situation of our business, so soon 
as may be practicable.” 

“ The affairs of the late N. A. Baron, jun., Esq., so far as 
they have been under our management, as liquidatots of his 
estate, are to be referred to the executors of that estate.” 

The judge of probates was of opinion that it was not the 
intention of the parties in this agreement, that J. B. Leefe 
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Eastern Dist. should be the liquidator of the firm, but that he was only to 
June, 1835. 


reTers & mit- biting the situation of the concern. 
TARS ETAL + 


vs. It was ordered, adjudged and decreed, that the oppositions . 
GARDERE,S¥NPIC be set aside, and that F. Gardére be recognised as syndic of — 


the creditors of the estate of the late N. A. Baron, jun. The 
opposing creditors appealed. 


Peirce, for the appellants. 
Morphy and Grailhe, contra. 


pie tin da Bullard, J., delivered the opinion of the court. 


solution of afirm sti sg ion i ; ; 
= m, The sole question presented for our solution in this case is, 


can bind the o- Whether J. B. Leefe, one of the late firm of Baron, jun. & 


pr tg Co., was authorised to represent his late partner, the widow 


must not be de- Baron, at a meeting of the creditors of N. A. Baron’s estate, 
rived from their 


former relations and to vote for the appointment of a syndic, contrary to her 
as partners, but. 

by the Pager wishes. : 

sage getlan The opposing creditors, who appealed from the judgment 
ration. of the Probate Court, dismissing their opposition, contend, 
_ Where the that he derived such authority from the act of dissolution of 
procuration to a x y 2 

od from his the firm, which contains the following clause: ‘The under- 
scutnined in the signed J. B. Leefe, is to take charge of the settlement of the 


_ bd alissolu- affairs of our late concern, and to exhibit a balance sheet, 
nership, and at- showing the situation of our business, so soon-as may be 
thorisestheman- i se 

datory to settle practicable. ' 


up and exhibit «Tt seems to us clear, that after the dissolution of the firm, 


their concern, it neither party could bind the other, without his authority. . 


will not confer a . 4 
authority to ree That authority must be derived, not from their former rela- 


presentthe other tions as partners, but from a new contract or agreement 


rm in aconcur- hetween them. Such contract is essentially that of mandate. 
so, and vote for 


syndies on a The agreement must, therefore, be considered as a procu- 


renal the ration, and Leefe was authorised to represent his late partner 


But admitting in the settlement of the affairs of the late concern. But, as 
tg a agent representing the separate interests of his late partner, 
eesti ed his authority might be revoked by her at will, and he was 
adebt ofthe firm bound by her instructions. Both the parties appeared at the 


wind up the accounts and make out a balance sheet, exhi. 
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meeting of the creditors, and both voted. Admitting that Essreax Disr. 
the clause above recited, in the act of dissolution, conferred _/™é 18%. 


on Leefe the authority of administration, yet, it is by no = 
means so clear that he was thereby authorised to represent m‘xizuxay. 


his late partner in a judicial proceeding, having for its object in a concurso, 
the appointment of new representatives of both partners, page 8 
relative to that particular debt. The Code requires that the the other partner 
power should be express and special, for many specified ted, it will be 


purposes, and “in general, when things to be done are not Viewed sssrevo- 


merely acts of administration, or such as facilitate such — autho- 
acts.” Article 2966. To appoint a syndic, is to constitutea ,, . ne 


new mandatory in relation to the particular debt due by the sme “ aaete 
<. is to constitute a 
insolvent. Although we are not prepared to say that a new mandatory, 


ee : : : : ,_ in relation to the 
liquidator of a commercial firm is without authority to repre- pecthadee aaa 


i i ndic: vet, due by the in- 
sent all the partners in the appointment of a syndic; yet, a 


in this case, we concur in opinion with the court below, parler must 
that Mrs. Baron had not deprived herself of the right to peels om 
i as thority to ano- 

appear personally and vote, so far as her own interest was oe 
concerned. : prived of the 
, right of voting 
ersonally, so 


‘It is, therefore, ordered, adjudged and decreed, that the ~ ohne _ ~~ 


judgment of the Court of Probates be affirmed, with costs. cerned. 


BEAL vs. M‘KIERNAN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Interest will not be allowed on an unliquidated demand, even when 
sanctioned by a jury of. merchants on a mercantile claim. 

The defect in the mode of executing a contract does not annul it; it only ¢ 
gives the other party the right of repudiating it, but which he may ratify 
and carry into execution, and thereby cure the defect. 
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Where the verdict is given in sterling money, and the rate by which to 
reduce it to United States currency is proven, it is the duty of the court 
to reduce the sum to, and record the verdict in United States money, 


The plaintiff instituted suit against the defendant to’ 


recover the sum of three thousand eight hundred and nine ~ 


dollars fifteen cents, the amount of loss on a purchase and 
shipment of cotton, made at the request and in obedience to 
an order from the latter. 

The defendant resisted the plaintiff’s demand on the 
ground, that the latter violated his orders with a view of 
benefiting himself at the expense of the defendant, by 
shipping his own cotton instead of purchasing it fairly, as he 
was bound to do by mercantile usage and law. On these 
issues the case went to the. Supreme Court, and the decision 
was against the plaintiff. See 6 Louisiana Reports, 407. 


On the trial, the question was raised, that the defendant - 


had by his acts and conduct ratified the acts and purchases of 
the plaintiff; and thereby became bound by the said contract 
and liable to pay the loss claimed. 

On the return of the cause to the Parish court, it was 


submitted to a jury of merchants, who after hearing the 


evidence returned the following verdict: 

‘The jury in this case find a verdict for the plaintiff for 
the sum of three thousand eight hundred and nine dollars 
fifteen cents, with interest from judicial demand, less twenty- 
five pounds, fifteen shillings and three pence sterling.” 

From judgment rendered in conformity to the verdict, the 
defendant appealed. 


Strawbridge, Gray and Conrad, for the plaintiff. 


Hennen, for the defendant and appellant. 

1. The charge of the court to the jury, to which there is a 
regular bill of exception, was erroneous. The former’ 
judgment of the Supreme Court in this case, determined that 
there was no contract of sale between the parties on the 
facts disclosed in evidence. There was nothing to bind the 
parties. The pretended sale was absolutely null and void ; 
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but, the court charged the jury that the defendant might by Easrsrs Dist. 


subsequent acts ratify such a null contract. This is in direct 
opposition to the principle of law found in 27 Merlin’s Rep., 
page 90; verbo “ Ratification.” 

2. Should this court, however, be with the defendant on 
neither of these points, then, he calls their attention to a 
manifest error in the verdict and judgment, to his prejudice. 

The demand is unliquidated: so much so, that a deduction 
is made by the jury in their verdict from the claim set up by 
the plaintiff. The whole sum claimed in the petition was 
. not due to him; but the verdict and the judgment condemn 
the defendant to pay interest on this unliquidated demand 
from the judicial demand. The Code of Practice, however, 
says, article 554, “no interest shall be allowed on accounts 
or unliquidated claims.” Repeated decisions of this court 
have reversed judgments of the inferior courts, where interest 
has been allowed. 6 Martin, N. S., 10, et passim. 

3. The judgment, therefore, should be reversed for this 
error; but a deduction is to be made from the amount of the 
verdict of the part in sterling money. Now, how is this 
court to ascertain the amount of this deduction, without 
evidence of the value of this deduction calculated in dollars 
and cents, the legal currency of the United States? Is not 
the verdict, therefore, uncertain? And should not the 
cause be sent back to make it certain? 


Martin, J., delivered the opinion of the court. 


This case was remanded from this court last year, for 
new proceedings. See 6 Louisiana Reports, 407. 

The cause was tried by a special jury of merchants. On 
hearing the evidence, the jury returned a verdict (being the 
second time) for the plaintiff, and from judgment rendered 

thereon the defendant appealed. 

_ The counsel for the appellant contends that the judgment 
must be reversed, because it allows interest on an unliqui- 
dated demand. 

2. Because the verdict allows a credit in sterling money, 
without reducing it to the current money of the United States. 
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3. Because the district judge gave an erroneous charge to 
the jury, and refused to give a legal opinion required by the 
counsel for the defendant. 

4, Because the verdict is contrary to the law and evidence 
of the case. 

It is clear that the claim is an unliquidated one, and that 
interest was improperly and illegally allowed by the verdict 
and judgment. 

The judge charged the jury correctly. He told them, 
that although the plaintiff’s claim might very properly have 
been resisted by the defendant, because the former had filled 
the order given him by the latter to purchase for his 
adventure a certain quantity of cotton, with cotton of his own 
as that of other persons, which he had on hand to sell; yet, 
if the jury were of opinion, from the evidence, that the 
defendant, knowing this, had ratified this act of the plaintiff, 
the former was bound by it; that this ratification need not 
be express, but may result from the conduct or even silence 
of the party; and that it results from such circumstances as 
clearly show his intention not to repudiate, but to approve 
and sanction the contract. 

- The judge correctly refused to instruct the jury that an 
act absolutely null, could not be the subject of a ratification. 


This proposition had no bearing on the present case, 


The defect in the mode of executing the contract did not 
annul it, but gave to the defendant the right of repudiating 
it. If, instead of doing so, he chose to carry it into 
execution, he thereby ratified and cured the defect and 
adopted the contract. 

The verdict, in our opinion, is supported by both the law 
and the evidence. 

The pound sterling being worth four dollars and eighty 
cents in current money of the United States, according toa 


late act of Congress, the sum stated by the verdict in sterling - 


money might have been on the application of the party, 
reduced by the court below to the currency of the United 
** States, and this, it is our duty to do. 
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The jury have found the defendant, entitled to a credit on Eastzuy Dist. 
the plaintiff’s demand of twenty-five pounds fifteen shillings ore em 
and three pence, sterling money, worth one hundred and —-* 
twenty-three dollars thirty-two cents, in United States v8. 
currency. The verdict is for three thousand eight hundred "““°™™°™* **™ 
and nine dollars fifteen cents, from which this credit must 
be deducted, which leaves three thousand six hundred and 
eighty-five dollars eighty-three cents, as the sum due to the 
plaintiff and for which he is entitled to judgment. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the plaintiff do recover from the defendant 
the sum of three thousand six hundred and eighty-five 
dollars eighty-three cents, with costs of court in the first 
instance, he paying the costs of the appeal. 


PLACENCIA’S HEIRS vs. PLACENCIA ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ASSUMPTION. 


An act or instrument of writing purporting to be passed before a Spanish 
commandant, without the signatures of any witnesses or mention of 
any, will not be received as evidence of a donation or marriage contract. 

In an action of partition between the forced heirs of the deceased mother 
and surviving father, a partition in nature must be effected, if practicable, 
before resorting to a sale. 

The surviving partner of the community, has the right to have his half set 


out to him in nature, if it can be done. 
This is an action of partition by the forced heirs of the 


deceased wife of Francisco Placencia, against the latter as 
surviving partner of the community, for one moiety thereof. 
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Eastern Dist. The defendant, Francisco Placencia,in his answer claimed, 
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in virtue of a marriage contract passed before the Spanish 


‘PLacencia’s ¢ommandant of Lafourche in 1793, a usufruct in all the 


H 
a 


PLACENCIA ET AL 


property of the community’ for life ; that in said contract, a 
mutual donation was granted to the survivor, of the usufruct 
of all the property present and to come during his or her 
natural life, &c. 
On the trial, the defendants’ counsel offered in evidence 


the marriage contract between the spouses to support the . 


averments in the answer. The plaintiff objected to its being 
read in evidence. - 
1. Because the commandant simply signed his name, 
without the addition of his office as ex officio notary public. 
2. There is no signatures to the act, except that of the 
commandant, and no mention that the parties did not know 


how to write. > 
3. Because there are no witnesses either mentioned in the 


act, or their signatures affixed thereto. 

The objections were overruled and the document admitted 

for what it was worth. A bill of exceptions was taken to the 
. opinion of the court. 

The judge of Probates ordered an inventory and appraise- 
ment of the property of the community to be taken, and that 
it be sold in order to effect a partition, &c. The defendants 
appealed. . 


Isley, for the plaintiff. 


1. The judge a quo erred in permitting the introduction of 
the document, purporting to be a marriage contract between 
Francisco Placencia and Poulonne Simoneau as an authentic 
act for the reasons set forth in the bill of exceptions. See 
Law 58, Partida 3, tit. 18, vol. 2. 

2. Admitting, for argument’s sake, that the document is 
authentic, and clothed with the legal formalities, the donation 
in prospect of marriage could not exceed the disposable 
quantum, to the prejudice of forced heirs, (that is, one-tenth 
in full property,) neither under the Spanish law nor under 
the Code of 1808. See Partida 5, tit. 4, law 8. New 
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' Recop., book 5, title 2, laws 1 and 2. 2 Louisiana Reports, 538, Eastsax Drsr. 


and the authorities therein cited ; also, Old Civil Code, articles 
222 and 224, page 256, and the subject of donations generally. 
And consequently defendants could not resist an inventory 
and sale in order to effect a partition of the property in 
community between F. Placencia and his children. Old 
Civil Code, article 156, page 184. Louisiana Code, articles 
1214 and 1215. 

3. Should the act purporting to be a marriage contract be 
not authentic, as the appellants contend it is, it could not avail 
them as an act under private signature, as it would not 
correspond with the allegations in defendants’ answer. 

4, Indeed it cannot be considered as an act at all, because 
there are no signatures, either of the parties or witnesses, nor 
any declaration therein that the parties knew not how to 
write, formalities that must have been indispensably neces- 
sary, under the rigorous rules of the Spanish law relating 
to notarial acts. | 

5. Article 74, page 224, Old Civil Code, treats of the 
revocation or absolute nullity of donations between all persons, 
except by ascendants to the spouses, or by the spouses one to 
the other by the birth of children. Donations made by these 
latter are not revocable, but reducible only to, the disposable 
quantum, and this is apparent by referring to article 26, page 
213 and article 222, page 256 Old Civil Code. Under the 
Spanish law, donations thus made were revocable, if children 
were afterwards born. See 5 Partida, tit. 4, law 8. 

6. The judgment of the court a quo, decreeing an inventory 
and sale, ought to be affirmed. 


Nicholls, contra. 

1. Judge a quo erred in rejecting marriage contract. It 
was clothed with all the formalities required by the existing 
law, or if informal, the court will overlook it, as an ancient 
record. It is tested by the necessary number of witnesses. 

2. If the marriage contract be good, as to form, which 
appellant affirms it is, the dispositions contained in it are 
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Eastenw Dist. strictly legal, and did not exceed the power of the contracting 
June, 1855. parties. Old Civil Code, article 74, page 224. 
PLACENCLA’s 3. The Old Civil Code contains no new law ; it professes 
ve. and is a compilation of the pre-existing law, and by the 74th 
PEACENCIAET 4X article of that Code, the power of making donations is 
unlimited and unshackled. 


4. Donation would, under no circumstances, be considered 


null. It could only be reduced. In the case of Mercer vs, 


Andrews, the wife came in contact with anterior creditors, 
and the contract originated in fraud ; here, no such creditors 
exist. 


Bullard, J., delivered the opinion of the court. 


This is an action instituted by a part of the children of 
Francisco Placencia and Francoise Poulonne Simoneau, his 
wife, lately deceased, against the surviving husband and 
father, together with the other children, with a view of 
compelling a partition of the effects of the community for- 
merly existing, and the further partition among the children 
of the half belonging to them in the right of their mother. 


An act ~ in- The defendant, Francisco Placencia, in answer alleges, 
ranger sl that he is entitled during life to the usufruct of all the 


- Pepeaich property composing the community, in virtue of a mutual 


ee, donation, stipulated by marriage contract, in favor of the 
withou e Sl e . . ° 
natures of ow survivor. In support of his pretensions he relies on an 


witnesses, or; ° . 
mention of any, 48trument which appears of record, purporting to be a 


will not be re- marriage contract, passed before Don Nicholas Veret, com- 
dence of a dona- mandant of Valenzuela, in Lafourche, in the year 1793. 
tion or marriage ‘This instrument is not authenticated by the signatures of 

In anaction of 22Y Witnesses, nor is mention made in the body of it of any 
partition  be- Witnesses. All the parties sign by their ordinary marks, and 


tween the foreed the only signature susceptible of proof is that of the com- 


ceased moter mandant. We are therefore of opinion, the judge did not 
and survivin ad m m = s ° e 
ther, a partition err in disregarding it as authentic evidence of a contract. 


= “afected, if ‘The Court of Probates gave judgment in favor of the 


racticable, be- plaintiffs, and ordered an inventory with appraisement, and 
ore resorting to > 
a sale, subsequently a sale of all the property, for the purpose of 
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effecting a partition. This part of the judgment, we think, Esstsnw Dist. 


ought to be modified, because the sale must depend upon the _7#”# 1855. 


fact that the property cannot be conveniently. partaken iri cnn 
nature, which according to the Louisiana Code, must be vs. 
os COPLAND. 
made to appear by the report of experts. The surviving 4. iving 
husband has also a right first to have his half set out to partner Le. 
ss no haere nity, 
bim in nature, if it can be done. isa right to have 


his half set out 
to him in nature, 


It is, therefore, ordered, adjudged and decreed, that the ifiteanbe done. 
judgment of the Court of Probates be affirmed, with costs ; 
reserving however to the defendant, Francisco Placencia, the 
right of having his half set out to him in nature, if practicable, 
and that no sale take place unless it shall appear to be 
necessary according to law, and without prejudice to the 
rights of the tutors of the minor children. 





CANAL BANK ET AL. Us. COPLAND. 


APPEAL FROM THE PARISH COURT, FOR: THE PARISH AND CITY OF 
NEW-ORLEANS. 


In a case where the creditor may resort to the executory process in another 
court from that which rendered judgment, in order to have it executed, 
no property can be seized and sold under the executory process, which 
could not have been taken under the judgment first rendered. 

The sheriff is required to execute process issued on executory proceedings, 
in the same manner as in ordinary cases under fiert facias. 

The plaintiffs had judgment in the District Court, against 


the defendant, for the sum of two thousand six hundred 
73 
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Fasrexy Dist. and fifty dollars, and requiring him to execute his several 
—_.. promissory notes; one for two thousand six hundred and: 
fifty dollars, and three others for twenty-one thousand two: 
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hundred dollars more, it being for the purchase of seven 


hundred and seventy-seven acres of ground, adjoining the 


town of Carrollton, by the defendant, at public auction, 


the Ist May, 1833. This judgment was dated the 18th 


March, 1834. A fieri facias issued on this judgment and was 
returned, no property found. 

On the Ist of November, 1834, the plain tiffs applied to the 
Parish Court for the parish and city of New-Orleans, for a 
writ of seizure and sale against the tract of land in question, 
on the ground that the defendant was absent from the state 
and had left no known agent, attorney or representative, on 
whom process could be served. They pray that an attorney 
be appointed to represent him, with whom the writ of seizure 


and sale may be prosecuted contradictorily, and that the. 


premises be sold according to law, on certain specified terms. 

The parish judge granted the order of seizure and sale, 
according to the prayer of the plaintiffs, and an attorney was 
appointed to represent the absent defendant. 

An agent and attorney for the defendant also appeared, 
and was recognised as such, who moved the court set aside 
the order of seizure and sale, on the ground that it had no 
jurisdiction, inasmuch as the property seized is not situated 


_ jn the parish of New-Orleans,:but in the parish of Jeffer- 


son, over which this court has no jurisdiction. The court 
overruled the objection and let the cause proceed. The 
defendant appealed. 


J. Slidell, for the plaintiffs. 


1. The plaintiffs were entitled to executory process for 
the sale of the land adjudicated to the defendant, for the 
payment of the entire price. This could not have been 
effected under an ordinary writ of fieri facias; such writ 
could only have issued for the instalments actually due. 

2. The District Court could not have granted an order of 
seizure and sale, the case not coming within the ‘provisions 
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of article 732 of Code of Practice. The parish Court had no Eastgay Disr. 


such power under article 746, Code of Practice. 
3. The sale having been made of a tract of land in block, 


_ even if a portion of it had been situated in the parish of 


Jefferson, which is negatived by the.testimony, yet, if the 
greater part was situated in the parish of Orleans, the sale 
was well ordered to be made by the sheriff of New-Orleans. 
2 Martin, N. S., 562. The Parish Court had also juris- 
diction, from the fact of R. Copland having been domiciled 
in the Parish. Code of ie article 163. 


; iieian, for the appellant. 

1. No executory process could issue in the case presented 
by the petition, to enforce the judgment of another court. 

2. The Parish Court of New-Orleans had no jurisdiction 
in the cause, the land lying out of the parish. 

3. The property which is prayed to be seized and sold, is 
not situated within the parish of Orleans, but within that of 
Jefferson ; and, consequently, the sheriff of the parish of 
Orleans could not proceed against it, and the court was 
without jurisdiction, and all.the proceedings are null. 

4. The court erred in deciding against the motions made 
by the counsel for defendant, to set aside the executory 
proceedings. 

5. The whole proceedings are irregular, informal and 
illegal, on the face of them. The plaintiffs were not entitled 
to the remedy of seizure and sale, asked for by them; and 
the sale has been irregularly and illegally made, and the 
whole is void. 

6. The plaintiffs had no mortgage for the amount they 
claimed as due; and no executory process could issue on 


their application. 


Martin, J., delivered the opinion of the court. 

The defendant complains of the discharge of a rule which 
he took on the plaintiffs, to show cause why an order of 
seizure and sale of certain property should not be set aside. 
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Easrenx Dist. ‘The order of seizure and sale was granted by the Parish 


Fume, 1835. 
LE 


Judge; on a judgment obtained by the plaintiffs, against 


caxatpank the defendant, in the District Court, for the First Judicial 


ET AL. 
v8. 
COPLAND. 


District, under the provisions of the Code of Practice, 


article 746. 

The law provides for the execution of judgments which 
decree the payment of money, by writs of fieri facias and 
capias ad satisfaciendum. Under the first writ, the debtor 


possesses the faculty of pointing out the property he can | 


best spare, and which he prefers should be first seized. If he 
does not do this, his personal property is first to be taken, his 
slaves next, and afterwards his lands. This comprises the 
list, and the order.in which the seizure is to be made. In no 
case can the creditor insist on the sale of any particular 
property, in preference to any other, unless he have it in 
pledge. ; 

The article cited from the Code of Practice; authorises, 
indeed, the judgment creditor who chooses, to proceed in 


“another court than that which rendered the judgment, by 


resorting to the executory process without any previous 
citation, as in case of an act importing confession of judg- 
ment, and to have the property of the debtor seized and sold. 

We have not inquired, whether a creditor who proceeds 
by executory process in another court than that which gave 
judgment, is to obtain a writ of fieri facias from the court, or 
an order of seizure and sale at chambers. 

We have very much doubted whether the District and 
Parish Courts, having concurrent jurisdiction over the 
parish, either of these courts can proceed in a case actually 
pending before the other. 

But we have had but little hesitation in coming to the 
conclusion, that the creditor who finds it convenient to resort 
to such execution of his judgment in another court than 
that which first: rendered it, cannot thereby place his debtor 
in duriori casu, and deprive him of the facilities the law 
secures to debtors in ordinary cases. He cannot be per- 
mitted to arrogate to himself the right of placing under the 
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hammer, any portion or description of the debtor’s property Easrsaw Disx. 
which his interest, caprice and avarice may prompt him to _7™™ 18%. 


have seized. , ; —_ mae 
This court sees no good reason why a tribunal other than ve 


__ the one which rendered judgment in the first instance, should °*™“*” 


order its execution in a different manner from that which the 
law has pointed out to the court which tried the cause, 
and gave the judgment sought to be thus enforced. 
The counsel for the plaintiffs has stated in his points, that 
he resorted to the Parish Court for the purpose of securing 
the plaintiffs a remedy which the District Court: was unable 
to give to them. | 
Hard, indeed, would be the case of the inhabitants of the 
- city and parish of New-Orleans, if the circumstance of there 
being courts of concurrent jurisdiction situated therein, will 
authorise a creditor, after obtaining a judgment in one court, anectindan 
to seek the execution of it in another, which did not try the "srt to the ex- 


ecutory process, 


case or render judgment; and, by that means, point out any in another court 
. e e that 
particular part or portion of the debtor’s property for seizure cuaneall poe 


. R ment, in ord 
and sale, as best suited his purpose. por dl Bo 
A sound construction of the article 746 of the Code of ted, no property 


Practice, leads to the conclusion that, although the creditor ae ier 
may resort to the executory process in another court than that ae ; 
which rendered the judgment sought to be enforced, no oe 
property can be seized and sold under the executory process ‘the judgment 
ordered by the latter court, which could not have been seized Ig ese . 
and sold under the judgment of the former. The sheriff is required to exe- 


required by law to execute the process of either or both Sted "on creo 


courts, in the same manner. bes — 
The law has not so provided, and this court sees no good same manner, as 
reason to say, that the court last resorted to, and which did —ie ate 
not render the judgment, can issue a different executory “~ 
process from that which did. 
It further appears to the court, that the order of seizure 
and sale improperly issued in this case, against a particular 
piece of land; the rule, therefore, should have been made ‘ 


absolute. 
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Eastern Wist. Jt is, therefore, ordered, adjudged and decreed, that the 


June, 1835. 


MILLAUDON 
vs. 
FOUCHER. 


judgment of the Parish Court be annulled, avoided, and 
reversed; that the rule be made absolute, and the order 
of seizure and sale be set aside; the plaintiffs paying 
cosis in both courts. 


MILLAUDON /vs. FOUCHER. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where the notes or debt sued on are not due at the inception of suit, an 
attachment will not lie, on an affidavit in which the plaintiff only swears 
to the existence of the debt, and that the defendant has left the state, never 
again to return. 

The act of 1826, amendatory of the articles 242-3-4 of the Code of Practice, 
requires in cases where the debt is not due, the further averment under 
oath, that the defendant is about to remove his property out of the state 
before said debts become due, in order to obtain a writ of attachment 
against it. 

The debtor does not lose the benefit of the term stipulated for the payment 
of his debts, in regurd to those not due, by simply leaving the state, when 
he leaves his property behind. 

The provisions of the Louisiana Code, article 2049, require not merely an 
actual, but declared insolvency or inablity to pay debts, by either a 
voluntary or forced surrender of his property for the common benefit 
of creditors, before the debtor loses the benefit of his term and his debts 
not due, taken and * deemed to be due.” 


This suit commenced by attachment. The plaintiff filed 
his affidavit with the clerk, on the 9th of June, 1834, in 
which he swears, “that Antoine Foucher, junior, is fully 
‘indebted to him in the sum of thirty-three thousand six 
hundred dollars, and that said Foucher, has left the state 
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of Louisiana, never again to return ;” upon which a writ of Eastern Dist. 


attachment issued against all the property of the defendant. 
On the next day, the plaintiff filed his petition, alleging that 
’ he was the lawful holder of seven promissory notes, drawn 
by Antoine Foucher, junior, payable at future days, amounting 
in all to the sum of thirty-three thousand six hundred 
' dollars ; that said Foucher, junior, has become insolvent and 
absconded from the state, with the intention never to return, 
having committed various forgeries for large sums of money, 
and great rewards offered for his apprehension; that by 
reason of said insolvency and absconding, all his debts became 
due and exigible, in pursuance of the provisions’ of law : 


wherefore he prays that his attachment be maintained and — 


that he have judgment, &c. 

H. R. Denis, Esq., counsel for the defendant, filed grounds 
and prayed that the attachment be set aside: 

1. Because there is an order to stay proceedings against 
the person and property of the defendant. 

2. The court has no jurisdiction of the case, the defendant 
having a permanent residence and domicil in the parish of 
Jefferson. 

3. Because he is not an absentee in the eyes of the law, 
having left an attorney duly qualified to represent him in 
and out of the court. 

On hearing the rule to show cause why the attachment 
should not be set aside on the grounds filed, and on producing 
evidence that the defendant had absconded, in manner as 
alleged, the parish judge was of opinion the grounds were 
insufficient, and discharged the rule. 


On the 14th of February, 1835, the counsel for the . 


defendant filed an exception and answer, in the following 
terms : 

The answer of Antoine Foucher, junior, residing in the 
parish of Jefferson, by Emile Faurie, his attorney in fact, to 
the petition of Laurent Millaudon, &c. He denies that the 
court has jurisdiction of the case, because the defendant 
resides permanently in the parish of Jefferson ; and, therefore, 
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Eastern Dist. the parish court has no jurisdiction of cases arising out of. ° 


' June, 1835. 


the parish, but that it belongs to the court of the First 


a S udicial District, and’ prays to-be dismissed. He then pleads 


‘FOUCH ER, 


the general issue to the merits. 

The testimony showed that Foucher, junior, absconded 
about the 2d of May, 1834, before the institution of this suit, 
to avoid his creditors and the prosecution for forgery. 

The parish judge decided, that as two of the notes sued on, 
amounting to nine thousand eight hundred dollars, were due 
and payable at the time the answer was filed, that the 
plaintiff had a right to recover that sum, reserving to him the 
right for the balance of the notes when they became due. - 

Judgment was entered accordingly. The defendant, by 
his attorney in fact, appealed. 


J. Slidell, for the plaintiff. 
1. A change of domicil is produced by the fact of 


' residing in another parish, combined with the intention of 
‘making the principal establishment there. In the absence of 


a written declaration, the proof of this intention depends upon 
circumstances. Code, articles 43 and 45. 

2. Domicil is the place where a person lives or has his 
home, fixedly, permanently, and to which, whenever he is 
absent, he has the intention of returning. Story’s Conflict of 
Laws, Nos. 41, 42, 43. Two things must concur: residence, 
and intention to make it the home of the party. No. 44. 
Whenever a person actually removes to another place, with 
the intention of remaining there for an indefinite period of 
time, it becomes his place of present domicil, notwithstanding 
he may entertain a floating intention to return at some future 
period. Ibid., No. 46. | 

3. Foucher ceased to have his domicil in the parish - of 
Jefferson on the day that he abscorided. The’ fact of his 
leaving his domicil, coupled with the intention not to return, 
operated ipso facto a change of domicil. Merlin’s Rep., verbo 
domicile, § 11.. Sirey, Recueil général des Lois et Arréts, tome 
13, part 2, 353. 
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4. Having no fixed domicil, the may be sued wherever Eastzuw Disr. 
his person or property may be found. : Ripley vs. Dromgoole, _ “wi 183 


8 Martin, 709. MILLAUDON 
— voueatn. 
Denis, contra. 


Bullard, J., delivered the opinion of the court. 


The view we have taken of the merits of the case, renders | Where the 
it unnecessary to examine the questions argued at the bar, Seq ge 
touching the jurisdiction of the court under the plea of = 7 ae 
domicil. da a -. © attachment will 

None of the notes sued on were due according to their eee 
tenor at the inception of this suit, and the plaintiff in his peach ope > pe 


affidavit swears only to. the existence ; istence of the . 
Vv y h ce of the debt, and that revel 


the defendant has left the state never again to return. The defendant has 


act of 1826, amendatory of the Code of Practice, requires ilps he 


in cases where the debt is not yet due, the further averment ore aie? 
under oath, that the defendant is about to remove his property 1396, tbe. Boe 


out of the state, before said debt shall become due. Act 17 of the articles 
of 1826, section 7. Code of Practice, 243, 244. Code of Prac- 


This seems to us a fatal objection, unless the debt by pen ina tae 


# . “debt is not due, 
operation of law and the act of the defendant had become Gun fectawranin 


due, at the time the attachment was levied. In the petition mentunderoath, _ 
Pr : : ae al defen- 
filed the day after the writ of attachment issued, the plaintiff dant is about to 


alleges that the defendant had become insolvent and had perey out ofthe!” 


; ; i state, bef 
absconded, and that by reason of such insolvency -and co 


absconding, all his debts became due and exigible. This come due, in 


leads to the inquiry, under what circumstances and for what Over ‘ obtain 


causes, does a debtor lose the benefit of the term stipulated as it. 


- for the payment of his debt ? é anes AE send 
Article 2049 of the Louisiana Code declares, that “where- prac cho 
ever there is a cession of property either voluntary or forced, pnw pr ago 
all debts due by the insolvent shall be deemed to be due, Segird to thove 


although contracted to be paid at a time not yet arrived ; but, petyeeds ta a 


in such case, a discount must be made of the interest at the state, when he 
é . leaves his pro- 
highest conventional rate if none has been agreed on by the perty behind. 


contract.” 
74 
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Easterx Distr. This article of the code requires not merely an actual 
June, 1885: insolvency or inability to pay debts, but a surrender of 
_ miutaupex ‘property either voluntary or. forced, for the’ common ‘benefit 

rover, © of creditors. The general rule is, that what is ‘due by 
‘The provisions contract at a particular time, cannot be demanded before the 

of the Louisiana il, » " A ° 

Code, article €Xpiration of the intermediate time; and the article above 

wg gr recited creates exceptions, to wit: in cases where an 


eal, ‘saad de- insolvent debtor has made a surrender either voluntary or 
area in ven- e- e e158 

a pi inability forced. It is not enough, in our opinion, that the debtor be 
5 age wal - in insolvent circumstances, and although in relation to certain 


ay or snad ae classes of persons, their absconding may authorise a forced 
render oO 18 


property, for the Surrender; yet, until such proceedings be had, there is no 
ST ereainae, be: forced surrender within the meaning of the code. 
fore the debtor Attachment laws must be strictly construed, and no 
loses the bene- E A E S E 
fit of histerm, essential formality can be dispensed with. The plaintiff 
Petey mage places himself in this case in a dilemma. If his debt was 
- amet to be not due, he did not pursue the formalities required by law to 
entitle him-to an attachment. If it was due by operation 
of law, then the law requires a concurso among all the 
creditors and an administration of the property for their 
common benefit, and does not authorise a creditor whose 
debt is not in fact due, to gain an advantage over other 
creditors whose debts are actually due, by seizing on 
sufficient property under his attachment to pay the whole of 
his demand, without submitting to the defalcation contem- 
plated by the article of the code above mentioned. In cases 
of surrender the creditor cannot proceed separately. 

It is true the old Code contained a much broader rule on 
this subject and provided, that “the debtor can no longer 
claim the benefit of the term after he has failed, or after he 
has by his own act diminished the securities given by the 
contract to his debtor.” Old Civil Code, page 276, article 88. 
This article appears to have been omitted in the amended 
code, and the one first above recited substituted for it. The 
provision in the old Code is copied literally from article 1188 
of the Code Napoleon. Under these dispositions it has been 
ruled by the Court of Cassation, that the sale by the debtor 
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of a part of the premises mortgaged for the security of the Essranx Dasr. 


debt by the contract, operated a forfeiture of the term and 
the whole debt becomes due and demandable, although the 
creditor may have received the whole price of the part sold 


in the proceedings instituted by the purchaser to purge the © 


mortgages. 10 Sirey, 139. 


The actof absconding, under that provision, may perhaps, 


have operated a forfeiture of the stipulated term by dimin- 
' ishing the security of the creditor. But it appears to us, that 
the latter clause of the article of the old Code referred to, 
has been repealed by the Louisiana Code. The two 


provisions cannot exist together, and courts of justice are ‘ 


not authorised to create new exceptions not recognised 
by law. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be annulled and reversed, the 
attachment dissolved, and that there be judgment: against 
the plaintiff as in case of a non-suit, with costs in both 
courts, 
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June, 1835. 
————_—_—_—_— 
~ MILLAUDOX — 

» 8. 


FOUCHER. ‘— 4 
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Eastery Dist. 


June, 1835. 


eC 


MILLAUDON 
ee v8. 


a i 


per FOUCHER. 


MILLAUDON vs. FOUCHER. 
ON A RE-HEARING GRANTED. 


Where suit is instituted on notes before they become due, judgment may 
well be rendered for as much of the debt as is due when the answer is 
filed. 


The exception to the prematurity of a suit is a dilatory one, and must be 
pleaded in limine litis. ! 

An attachment may legally issue against the property of an absconding 
debtor, who leaves the state never to return, for debts that are due, 
against any property of his, within the jurisdiction of the court that 

 *jssues it. ; 


This case comes before the court in this instance on a 
re-hearing, granted on the motion of the counsel for the 
plaintiff. See the case, ante, 582. 


~ J. Slidell, for the plaintiff, made the following points, and 
cited the.authorities below in support of the re-hearing. 

1. The defendant in the inferior court moved to have the 
attachment set aside, on certain grounds specially assigned 
by him; that on which the court has decided the case was 
not made by him ; he must be considered as having waived 
the exception, and the Parish Court could not supply it for 
him ; a fortiori, this court is without such power. 4 Louisiana 
Reports, 432. 7 Ibid., 599. 

2. Dilatory exceptions must be pleaded in limine litis. Code 
of Practice, article 333. 1 Martin, N. S., 130. 4 Ibid., 439. 
The premature commencement of the action could only be 
taken advantage of by dilatory exceptions. 7 Martin, NW. S., 
384. 1 Louisiana Reports, 420. 

3. Foucher’s insolvency and assignment of his property, 
is shown by the evidence offered by the defence. It is alleged 
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in his notice to set aside attachment. By’ the insolvency, Basten» Dist. 
June, 1835. 


| _ hisdebts became due. 5Martin, 144; 1 La. Reports, 502. By 


absconding, he deprived the creditor of the security afforded eens 
by the control over his person which he might have exercised. _—_roucuzn. 
See article 2050, Code. | 
4. The debt was due when the answer was filed; personal 
service was made on Foucher’s attorney in fact ; answer filed 
by his attorney. This converted the whole proceeding into an 
ordinary action, and judgment must stand. 8 Martin, N.S, 
$58. Every one may renounce his rights; the defendant has 


abandoned this ground of defence. Supposing it to be 


. tenable, the court cannot force it upon him. 


Denis, contra. 


Bullard J., delivered the opinion of the court. 
A re-Hearing having been allowed in this case, the counsel 


for the appellee has called our-attention to the fact, that the Where suit is 
notes on which judgment was rendered below, had become sitesheheontion 


due before the answer was filed, and he contends that as a. : - 


the defendant did not specially except to the prematurity of Well ‘be render- 
the suit, he must be considered as having waived that of ao a3much 
exception which ought to have been pleaded a limine litis. % when the 


answer is filed.» 


In this position we think he is sustained by the provisions Of The exception 
the Code of Practice and the decision of this court in the tte ena 
case of Howard et al. vs. steam-boat Columbia. 1 Louisiana a ‘dilatory “og 

and must be 


Reports, 420. iP leaded in limine 
We concur with the court below in the opinion, that under .* 
An attachment 


the circumstances of this case it had a right to issue an ,,,, legally ie- 
attachment against. the property of the absconding debtor. %¢ against the 


° ° . ro 
Having left the state never to return, his creditors had a Fieedk debt. 
right to proceed by attachment in any court within whose {2 10 ‘eaves 


jurisdiction he possessed property, and the exception to the ya nes * 
jurisdiction of the court was properly overruled. But, we due, against any 
are still of opinion that the attachment ought not to have been ‘ithin the / hie, 
maintained after the answer to the merits dn the part of the porn Baan 


defendant, because it was issued without a sufficient affidavit ; it. 
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Easrznn Dist. while, therefore, we maintain the judgment for so much of 


June, 1835. 


a 
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the debt as was due when the answer was filed, we think 


mrtravpon the attachment ought to be dissolved. 
v8. 


FOUCHER. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment heretofore pronounced by this court be set aside, 
and, it is further ordered, adjudged and decreed, ‘that the 
judgment of the parish court, so far as it condemns the 
defendant to pay the sum of nine thousand eight hun- 
dred dollars with interest, custs, &c., be affirmed; and, it 


is further ordered, that the attachment be set aside and 


dissolved, and that the appellee pay the costs of this appeal. 
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PRINCIPAL MATTERS. 





ACT. 


PAGE. 
1. Where the tenor of the private act is specially set out in the recognitive 


act, the production of the primordial title, or original act is dispensed with. 
Maillan vs. Perron et ux., 138 


AGENT AND PRINCIPAL. 


1. The agent is allowed to prove his agency, and that he sold the goods 
to the defendant for and on account of his principal, even when the latter 
was unknown at the time to the person buying....... Brewster et al. vs. Saul, 296 


2. The principal may always institute suit on a contract made by his 
agent, in relation to his affairs, and hold the party liable....................00. ib. 


3. Where goods are sold and delivered to an agent for an unknown 
principal, the latter is suable when he is. discovered................ TEs GS cavesces ib. 


4. The owners of steam-boats are only liable for the delinquency and 
illegal acts of their captains and agents which they might, have prevented 
and failed to do so.................. Strawbridge vs. Turner & Woodruff et al., 539 


5. The liability of principals for the acts of their agents, is not governed 
by the commercial law, but by the provisions of the Louisiana and Civij 


AMENDMENT. 


1. Where the plaintiff mistakes a part of the name of the defendant, he 
can amend and correct it by giving the true name, even after the original 
petition has been served............cccccessseesceecceees Brewster et al. vs. Saul, 296 


2. In asuit for the annulment of a will and partition of the estate, a 
supplemental petition, stating part of the property of the estate has been = 
eonveyed to one of the heirs, as a disguised donation, and praying that it 
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be brought into partition, will be received as an amendment and =: 


additional component part of the original petition. " 
M'Caleb et al. vs. M‘Caleb, 459 


APPEAL. 


1. When the plaintiff’s demand exceeds three hundred dollars, his appeal 
lies against all the appellees who had judgment in their favor, even those 
whose claims are under three hundred dollars............... Hart vs. Lodwick, 164 


2. Where there are several opposing claimants to the plaintiff, whose 
demands were severally and separately passed upon by the judgment of the 
inferior court, none of them can be heard on the appeal, but such as are 
actuglly, appellants from the court a qua.. ............ Abat vs. Nartigue et al. 188 


3. The defendant will not be allowed an appeal from an interlocutory 
order or decree, in order to avoid an appeal from the final judgment which 
may be rendered against him, because he may not be able to give security 
and procure a suspensive appeal....Gravier’s Curator vs. Caraby’s Executor, 202 


4. Security must be given in every case according to law, to procure a 
suspensive appeal, although it be a constitutional right....................006 ab. 


5. The transcript of the record may be filed within three judicial days 
after‘the return day of the appeal...............ss0sceseeeee Winter vs. Palfrey, 205 


6. Within the three judicial days of grace the appellant may obtain 
further time on showing cause. But, at the expiration of the three days, 
the appellee may obtain a certificate from the clerk that the appeal has not 
been prosecuted, and have execution on the judgment below, or procure a 
dismissal of the appeal on filing the transcript. He is not bound to answer 
after the expiration of the three days’ grace.................scsssssesssecesseseees 1b. 


7. The rule that,'when an act is to be done within a given time it may be. 
done afterwards, if nothing occurs to prevent it, does not apply to the case 
_ of filing a transcript of the record of appeal.............s.sc0:sssecsesssesceseenes ab. 


8. Where a judgment is rendered against two persons on different 
grounds and interests, and only one appeals, the appellee cannot have the 
judgment amended on the appeal, so as to affect the interest or increase the 
amount of the other....... Si0Bhihds Tivisedater «Crocker vs. Williamson et al., 216 


9. The original debtor is not before the court on appeal, when his vendee 
the third possessor alone has appealed, and his interests cannot: be ‘affected 
by any alteration in the judgment as respects him without making him 
& PAPty oi...serrsevereres dies BW RCe co sagtpanition bb eee sevpipetsvaentnts ‘dae ieip rT 
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10. The appellee must be cited to the next term after granting an appeal, 
if there is sufficient time after allowing him the same delay which is granted 
to defendants in ordinary cases.....>........00...ce0esc00 Petit et al. vs. Drane, 218 





11. So, where the appellees reside in New-Orleans and an appeal was 
granted on the 22d January, and made returnable to the first Monday in 
March, following: Held, to be illegal and the appeal was dismissed. It 
should have been made returnable to February being the next term, and the 
appelless cited acaordinghy. 4. <:.icccsses saccencescecescoepescapbalapasanqeaceveeh ib. 


12. The law does not require that the appellee be cited to the first 
Monday, nor to any particular day of a term, but only to the next term 
after allowing the ordinary legal delay..................ccceseseeceeseeceeeee sees +o 


13. So, if an appeal be made returnable to the second term when there 
was time to have cited the appellee to the first term after it was allowed, it 
WEE be Gieeataand.........-cprceraeees soayesssogenensspennsesaeeineedinines tekiaaiass ib. 


14. An appeal is not required to be made returnable to the fist Monday 
in the month or term, but may be made returnable to any day of the next 
term or month after it is granted, if there be timie for the legal delay. 
Arcenaux vs. Jourdan et al., 310 





15 In the late Superior Court of the territory, the first Monday in each 
mionth or term, was the return day........... secscceecscscecsessesseeeecsseceseeess OD 


16. An appeal does not lie from an interlocutory judgment of the District 
Court, making absolute a rule taken on the appellant to show cause why the 
deliberations of a family meeting, convoked under the authority of the 
District Court, should not be homologated. Such judgment does not work 
an irreparable injury.................cecsseeesceeeceeees Freret-et al. vs. Marigny, 502 

17. When the appellant brings up his case without furnishing any legal 


means by which it can be examined on its merits, it will be dismissed. 
Garritson vs. His Creditors, 518 


18. The Code of Practice, article 583, requires the appeal to be made 
returnable to the next term of the Supreme Court after it is taken. 
Rodney et al vs. Dixon, 531 


19. So, an appeal granted the 30th March and citation served the next 
day, which was made returnable to the first Monday in May, was dismissed. 
It should have been taken to the next or April term.............s0:e+eeeeees ab. 





; ATTACHMENT. 


1. The creditor who obtains a judgment in attachment, has the right to 
| cause so much of the property attached to be sold, as will satisfy his judg- 
75 
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ment. No other creditor has a right to interfere between him and their 


. common debtor, without showing at least an equal or better right. 


Garland & Osborn vs. Grinnell et al., 


2. An attaching creditor of the same common debtor, whose suit is 


not decided, and his demand still sub judice, cannot intervene and impede 
the execution of the judgment creditor, and require the funds attached 
in the two cases, to be equally distributed between them, ...............s0e00 


3. In relation to legal proceedings against debtors, not known to be 
insolvent, no distinction exists between suits prosecuted in the ordinary 
way, and by attachment. An intervention of other attaching creditors, 


‘before or after judgment, will be dismissed............sssecssessecssseeeeceeeeees 


4. Where claimants are in possession of property attached, it lies on the 


attaching creditor to show title in the defendant.... . Thayer vs. Page et al., 


5. The attaching creditor is not bound to show, that the property attached 
actually belongs to his debtor, in order to repel the claim of an intervening 
party. It is sufficient to show that is does not belong to the claimants. 

: Slocomb vs. Breedlove et al., 


6. Slaves inherited by the wife in Mississippi, where the common 
law prevails, and aecording to the principles of which they become the 
property of the husband, are liable for his debts, and when brought into 
this state, may be attached“the moment _ arrive, or on their passage 
through, and sold to pay his debts................00+ Se cenceces cocesevececeses bocce 


7. The plaintiff in attachment will recover from the garnishees whatever 
sum is shown to be in their hands, belonging to the defendant at the 
time the attachment is levied...........0....0000- Erskine et al. vs. Cole et al., 


8. Where the notes or debt sued on are not due at the inception of suit, 


57 


| 


135° 


ib. 


270 


an attachment will not lie on an affidavit, in which the plaintiff only swears 


to the existence of his debt, and that the defendant has left the state never 


NN iis citinncnninnianiiuiinenditenaiiberubiwed Millaudon vs. Foucher, 


, 9. The act of 1808, amendatory of the articles 242-3-4 of the Code 
of Practice, requires in all cases where the debt is not due, the further 
averment under oath, that the defendant is about to remove his property 
out of the state before said debts become due, in order to obtain a writ 
of attachment beans ules isGipeeese veins wee es eeecantoranroesetasie eresaretecessteds Sisecae 


10. An attachment may legally issue against the property of an abscond- 
ing debtor, who leaves the state never to return, for debts that are due, 
against any property of his, within the jurisdiction of the court that 
MIU NECIIEIS c So eca kU ec wceiceaescce esc thesdectueeceterecssseicte sevewes’ Same parties, 


582 


586 























ATTORNEY OF ABSENT HEIRS. 


1. The fee of the counsel for absent heirs will not be allowed and paid 
out of the mass of the succession, but should be charged to the portion of 
the absent heirs...............sses0.e00ee0e..Aubry et al. vs. Cujus, Executor, &c. 


ATTORNEY IN FACT. 


PRINCIPAL MATTERS. 595 


43 


1. A sale of immoveable property, followed by tradition, by a person — 


styling himself the attorney in fact of the owner, but whose power of 
attorney is not produced, is only defective for want of evidence of his 
authority and not a nullity of form resulting from his legal incapacity. If 
he had stated himself to be the tutor or curator of the owner, the sale would 
be null for defect of form, as the purchaser would be considered as having 
purchased in bad faith from a person legally incapable of ‘selling. 


Bedford vs. ianees et al., “! 


2. So, where the purchaser was in possession for more than ternieay years, 
under a conveyance executed by a person styling himself attorney in fact, 


without evidence of the agency, it was held that this furnished a a 


presagaption Of agency s ..ix..cccccscceccvsncncasencdens cteckateesaheebshieeseitane we 


ATTORNEY AT LAW. 


1. Where a corporation; by a vote of its directotas appoints an ateornay) at 
law to manage its legal business, with a stated annual salary, and he accepts 
the office, the contract is binding on both parties for the period of one year, 
when there is no provision authorising either party to retract at will. 

Orphan Asylum vs. Mississippi Marine Insurance Co., 


2, So, where an attorney at law was appointed the attorney of the 
insurance office of the defendants, with an annual salary of five hundred 
dollars, and was dismissed by the board of directors at the end of two and 
a half months: Held, that he is entitled to recover his salary for the whole 


JOBE ..veccccececcees weskeesceneiccecensces Sciessusecqeseoues arene migeentssioienasell eocee 
_ 3. The statutes of 1809 and 1826, authorising summary proceedings 
against counsellors and attorneys. at law, who refuse to pay over money 


collected by them for their client, do not entitle them to the intervention ofa 
West’ s Syndic vs. Carleton and Lockett, 


4. Attorneys at law, collecting money due to an insolvent estate, cannot 


181 


ab. 


253 


retain their fee, but are required to pay the money over to the syndic, and | 


have their claim for fees placed on the tableau, and its payment ordered in 
the general distribution,..............scccseeereeerseseeecsenesenees eseeeenes Tadibe esiince 


- 


wb. 
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BAIL. 


PAGE. 


1. Where judgment is rendered against a debtor, who ‘is returned not 
found ‘ona fiert facias and capias ad satisfaciendum, and the bail fails te 
producé him when ‘called on, judgment will be entered against the bail for 
amount of the debt on motion, after ten days’ notice in writing, and on the 
exhibition of the return of not found, on said writs. 

; Hudson vs. Perry et al., 


2. It does not follow that when the principal debtor leaves the state 
without the leave of the court, the penalty of the bail bond attaches 
absolutely. The surety has still the right to surrender him at any time 
‘ before judgment against himself..............0cseseeeeee dnvviseoWaveridssosNouieee dil . 


3. The principal wbligation assumed by the surety in a bail bond, isto 
pay the judgment or surrender the debtor in execution.................00000 
e 


4. The neglect or refusal of the surety to surrender the debtor in execution, 
is to be taken as primd facie evidence that the latter has departed from the 
state and the bail thereby forfeited................cecceecessecssceesveseceseteoeseee 


5. But the bail or surety has the right to discharge himself by a surrender 
of the debtor until final judgment is entered, and the debtor is considered in 
law as in the friendly custody of his surety, who, in case of escape, has at 
any time a right to arrest him by the aid of legal process............ Sed ecesoeee 


6. The law authorises the creditor to arrest his debtor and hold him to 
bail, when he is about to depart from the state, even for a short time, when 
he leaves no property behind. It is not sufficient that he has settled and 
commenced permanent business in the state, to exempt him. 

Henshaw vs. Ladd, 


BANK. 


1. A bank or other institution taking a security bond from its cashier or 
other officer, cannot be compelled to cancel and surrender it to the maker, 
on the resignation and settlement of his accounts; even when they are found 
correct, and the effects, money, and all belonging to the office are delivered 
over to his suCCegSOF.;........scsccsssesesssesescecsesseeseese Clague vs. City Bank, 


2. The bank may hold the security bond of its cashier after his resig- 
nation and the settlement of his accounts, as an indemnity, should it 
afterwards be discovered that his conduct, while in office, had occasioned 
injury to the institution.............+s00+ Gebivcvescese dove besvevioens ¢ oveuwedbccqeee 





121 





ab. 


512 
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3. The prescription of three years, elapsing after his resignation, does 
not extinguish the obligation of the cashier’s bond ; and until it is prescribed 
against, the bank may hold the bond as an indemnity. Clague vs. City Bank, 


\ t 


BILLS, NOTES AND CHECKS. 


1. The owner of a check payable to bearer, on a Bank in New-Orleans, 
at sight, for six hundred and fifty dollars, having lost it by accident, and it 
was sold at St. Louis, fifteen hundred miles from the place of payment, 
twenty-five days after date, by a passenger in a steam-boat, to a merchant 
who went from New-Orleans, for its full value in goods and money; and 
the latter sold it to the plaintiffs at five per cent. discount, who sued the 
drawers: Held, that the circumstances under which the check came into 
the possession of the plaintiffs, were so suspicious, that a person of ordinary 
prudence ought to have hesitated and examined further before buying ; 
and that no recovery can be had on the check, under the circumstances. 

Vairin & Reel vs. Hobson & Co. 


2. The plaintiffs, as holders, sue the maker and endorser of a promissory 
note: intervenors claim the note and allege, that it was the property of 
their ancestor, from whom it was stolen and cameounfairly and without 
consideration, into the hands of the plaintiffs: Held, that when’ the 
testimony shows the note-was not obtained in a fair course of trade, 
the holder is not considered bond fide, and cannot recover, as against the 
{LUC OWNETS,....cccceeeseeeeseesececeesee scene sseeeseeeeeDupeur vs. Trozler et al. 


3. Where the plaintiff Is not the holder of the note sued on, but only his 
agent to deliver it to the maker, and knew the greater part of it had been 
paid, and took advantage of the absence of the maker, to obtain a judgment 
for the whole amount of the note, it would present the case of a judgment 
obtained through fraud, which might be avoided by direct action of nullity. 

Garlick vs. Reece, 


4. Where the right to sue is expressly denied'to the holder of a promissory 
note, and the evidence does not show he received it from a person authorised 
to negotiate it; and when it is shown the note was not put in circulation 
until after a discharge was given by the original holder against it, under an 
assignment of property by the maker: Held, that the plaintiff cannot 
recover, but will, be non-suited........... ciahtipeivinnl Morrison vs. French, 


5. Where the acceptors of bills, on a condition to pay, when certain other 


48 


50 


92 


101 


118 


bills placed in their hands, on the Mexican government, were collected, are * 


sued on the acceptance: Held, that their liability depended on the fact of 
collection. or the want of that diligence which, as faithful agents, they were 
bound to use: held, also, that when the evidence is such as to induce the 
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jury to believe ‘the acceptors profited or were benefited by the use a 


the Mexican bills, or that they were collected or used by the agent of the 
defendants, for his own purpose, the verdict of the jury for the plaintiff will 
not be disturbed...... EE et Seep OS an Phillips vs Newton & Co., 150 


6. Where the certificate of the notary states that notice was given to the 
endorser, by depositing it in the post office in this city, addressed to him 
there: Held, that the certificate per se, is clearly insufficient to prove notice, 
whatever may have been the domicil of the endorser, as no diligence is 
shown to find his domicil, or give him personal notice. 

Porter et al. vs. Boyle et al. 170 


7. Where the endorser resides in a faubourg of New-Orleans, notice of 
protest addressed to him and deposited in the city post office, is insufficient, 
without showing reasonable diligence to give him personal notice............. ib. 


8. In a suit against endorsers of a promissory note given for the price of 
sugar sold by them as agents of the owner, and they show they were not 
bound to warrant the solvency of the purchaser, that the note was drawn to 
their order and endorsed in blank in the absence of the owner of. the sugar, 
who took it in settlement, and the plaintiff is proved to be his agent: Held, 
that the endorsers are not liable........... .M' Donough vs. Goulé & Lambert, 427 


9, When the plaintiff’s right to sue as the bond fide holder of an 
endorsed note is contested, and it is shown he became possessed of it as 
agent, and not in the usual course of trade, the endorsers may show that 
they endorsed for the principal, only as agents and without ultimate 
responsibility ...... Hes wes Sksie Peme candy bebadeseteeeusevescecsaken hiettye ccc toscsseqeccete ab. 


10. A person who endorsed notes at the instance of the transferor, to 
enable him to raise money, under an assurance that he was never to be 
liable, can avail himself of all the original equity against the subsequent 


holder, who took them after dishonor. 
Whitwell, Bond & Co. vs. Crehore, Ex’r., &c. 540 


11. Where an endorser endorsed notes for the accommodation of the 
holders, without receiving any consideration whatever, they cannot recover’ 
against him, nor their endorsee, who takes the note after its dishonor....... ib. 


12. On due proof of the previous existence, loss and contents of a bill of 
exchange, the owner will recover its amount of the acceptor, on tendering 
security to indemnify the party against a second payment...,Miller vs. Webb 516 


13. Where A purchased one-fourth of a sugar plantation, and gave his 
notes in part payment to B and C, who remained joint owners of the other 
three-fourths, and when it was stipulated that B and C, the vendors, should 
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pay three-fourths of a mortgage which they had previously given on the 
premises, to the bank, and A pay the other fourth, and B and C fail, so 
that'the mortgaged premises are seized and sold to pay off the mortgage : 
Held, that no recovery can be had against A by the vendors on his notes, 
there being a failure of the consideration..Kernion vs. Jumonville de Villier, 547 


14. A failure of the consideration of a promissory note, by the misconduct 
of the payee, without the fault of the maker, will discharge the latter from 
his obligation......... adeea Giiisiiicas seoicecwds Secusiaeuladhdecn idea antdaibibtet saeuecpece aD 


‘ 


15. The law requires notice of protest and non-payment of a promissory 
note, by the maker to be given to the endorsers at the time; and this notice 
must be alleged and proved by other evidence than the instrument of protest, 
or they will not be liable. .....New-Orleans Savings Bank vs. Richards et al., 550 


BROKERS. 


1. Brokers are persons who negotiate for others, and as acknowledged 
agents have power to bind their principals. 
Garcia et al'vs, Champomier et al., 51 


2. But, persons stipulating to furnish flour at a fixed: price for a-certain 
commission and at a given day, will be considered as acting for themselves, 
-and be personally responsible for their contracts... ......... eubcageessneniestye ib. 


COLLATION, 


1. The law contemplates a perfect equality among co-heirs, and each one 
is bound to collate the advantages derived from the ancestor to whose 
succession he is calleds............s..secsssccseseeeee .Benoit vs. Benoit’s heirs, 229 


2. Collation is an incident of the action of partition, but the obligation to 
collate cannot be destroyed by the fact that the ancestor had given away 
every thing in his lifetime, to one of his children to the exclusion of the 


CS SI ee eee ee ae Roepe ee SAM Sa edict oe Ghnatieoceds siceneatilat BO ab. 


COMPENSATION 


1. Compensation is of three kinds: legal, or by operation of law; 


compensation by way of exception, and by re-convention. 
‘ Blanchard vs. Cole et al., 153 


2. A debt due to persons individually as legatees, cannot be offered in 
compensation of a demand, due by them in their social capacity as a 
commercial firM...........0ssseseeesees can once cogban opneinentegencatcnnbanss -dbid., 160 
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3. Compensation.does not take place by operation of law between 
mutual claims, when one of them is unliquidated. Blanchard vs. Cole et al. 160 


4. Garnishees cannot plead a demand against the defendant, in compen- 
sation, by way of exception to the plalntiff’s right to recover,,,......... sia a 


5. The last purchaser of a plantation and slaves, may pay off previously 
existing debts, due by his vendors, and for which both he and the 
premises are liable, and be subrogated to the rights of these creditors, 
against his immediate vendor, and compensate such payment against the 
instalments as they become due...............cseerecsseeees Mitchell vs. Johnson, 525 


CONFLICT OF LAWS. 


1. The law of the domicil of. a person inheriting, will govern in relation 
to the rights of the imheritance....:...........0 Hicks, administrator, vs. Pope, 554 


2. So where a slave is inherited by the wife from her father, dying 
in Alabama, which if reduced to possession by her husband domiciled there,’ 
would have become his absolute property; but the domicil of the husband 
and wife being in Louisiana at the time, every thing falling by inheritance 
to.the wife, becomes her separate property............... A CATT Te its ib. 


3. A curator appointed by the Court of Probates in this state, to 
administer a succession opened here, is without authority to administer 
property, or collect debts of the succession in another state, under this 
ER itiiciesiciinnimvceneviiverenvebien .. Schneller, curator, &c. vs. Vance, 506 


4. Citizens of this state, who are creditors of a succession, opened 
and administered here, have the moral and legal right to pursue’ property 
of the deceased, situated in another state, and exercise their rights and 
claims to it, according to the laws of that state, without being answerable 
to the curator or administrator here..,.............cccssesseesees Wace opitwasscn cd 1b. 


CONTINUANCE. 


1. In applications for continuances of causes on the affidavit of the party, 
necessity and the general practice of the courts, admit suitors to swear for 
themselves. Counter-affidavits, as a general rule, cannot be received 
against an affidavit for a continuance............0...++ Maher et al. vs. Pulley, 89 


"2, Exceptions to the general rule, prohibiting suitors from swearing pro 
and con for a continuance, ought to be disallowed, when the case has been 
repeatedly continued on the application of the party, or where suspicions 
arise that he is acting in bad faith............cssscccssessees vrei Se Me So ab. 
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3. On a motion for a continuance on an affidavit, that the tolendeit 
could prove payment to a third person, who was to save him harmless: 
Held, that the continuance was properly refused, when the fact to be 
proved, would not have benefited the party applying for it. 
. f Anselm vs. Wilson; 35 


CONTRACT. 

1. In reciprocal obligations, the party who does not perform his part of 
the engagement, cannot avail himself of any rights resulting to him from 
the contract : consequently, the other party may demand its rescission. 

Mortee vs. Roache’s Syndic, $1 


2. In a reciprocal engagement, resulting from the sale of certain slaves, 
where the purchaser becomes bankrupt and surrenders the slaves with his 
other property, before payment of the price: he not: being the absolute 
owner, his right is defeasible and the seller may have a rescission of the sale 
and compel the syndic to restore possession of the property............0...... tb. 





3. The proprietor has a right to cancel the bargain he makes with the 
undertaker, even in case the work has already commenced, by paying the 
expense and labor already incurred, and such damages as the nature of the 
CASO WAY FOQUING. «<<< cciecs scecscsscnncasessuacndeysinatecsesee Dufour ys. Janin, 147 





4, But whether an undertaker be discharged for good cause or not, the 
contract is at an end. It ceases to be any longer the standard by which to 
estimate the value of the work actually done, but it may be given in 
evidence, to show the estimate the parties had made of the work to be done. ib. 


5. In commutative contracts the defendants need not be put in mora by 
a ,tender of the price, when it is shown they refused positively and 
declared they were unable to comply, when demanded to do so. 
Garcia et al. vs. Champomier et al. 519 





6. The defect in the mode of executing a contract does not annul it; it 
only gives to the other party the right of repudiating it, but which he may 
ratify and carry into execution, and thereby cure the defect. 

Beal vs. M'Kiernan, 569 


| CORPORATION. 


1. Where a corporation alienated a lot of ground subject toa ground rent 
of six per cent. per annum, on one thousand seven hundred and twenty-five 
dollars, payable quarterly, with condition that if two or more quarters 
remained unpaid, the alienor may enter: Held, that when the premises 

- were transferred to a third person, who died without paying the arrearages 
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of rent, a sale by the syndics of his creditors, provoked by the corporation, 
divested his title thereto, so his heirs at law cannot recover. 


PAGE. 


-Poultney’s Heirs vs. Barrett et al. 441 


2. When the right of entry, stipulated for by the corporation, becomes 
absolute by arrearages of rent accruing, and non-compliance with the 
conditions, the purchasers and vendees are mere tenants at will, as the 
corporation had a right to enter at any tiMe.............sssseeeeerseseeseesesseres 


COURT OF PROBATES. 


1, The Court of Probates is without jurisdiction in a suit for a partition 
in which the defendant set’ up title to the premises claimed to be divided, 
and the other party alleges the sale under which he claims, is fraudulent and 
REL LOE OE M‘Caleb et al vs. M‘Caleb, 


2. The Court of Probates has authority to decide on the character and 
validity of sales of land and slaves, when the question arises collaterally in 
the examination-of other matters in which it has jurisdiction..................+ 


3. So, where the natural son is alleged to have received donations inter 
vivos, disguised in the form of sales, which is required by the legitimate 
heirs to be brought into partition, the Court of Probates has jurisdiction to 
inquire collaterally into the character of the sales, to ascertain if this 
property.is to be included in the partition of the whole estate.................. 


CURATOR. 


1. A curator appointed by the Court of Probates in this state, to admin- 
ister a suécession opened here, is without authority to administer property 
or collect debts of the estate in another state. 

Schneller, curator, vs. Vance; 


2. So, a creditor of an insolvent succession opened and administered here, 
who collects his debt out of the property of the deceased debtor situated in 
another state, is not required by law to refund to the curator here for an 
equal distribution among all the creditors.............sssesecssseceseeeeesees eeeceee 


DAMAGES. 


1. Smart-money, or vindictive damages can only be given against the 
wrong-doer or offender, by way of punishment; but not against persons 
who are only consequentially liable on account of their relation to the 
wrong-doer, as the principal for the acts of his agents. 

Keene vs. Lizardi et al., 


ab. 


459 


ib. 


506 


ab. 
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2. Where a party, whose execution is enjoined in the sheriff’s hands, pats 
in an answer praying for a dissolution of the injunction, with damages, 
and for judgment against the principal and surety on the injunction bond, 
for the original debt, and which was dissolved with costs only, and the 
judgment acquiesced in: Held, that in another suit on the bond against 
the surety, the party can recover only such damages as he may prove 
independently of the interest and damages given by statute, when the former 
judgment is set up asa bar to the action. The question of damages will be 
BOR te Be ey an. .ccec ikl chip sa ctor pvcasinteded Robertson et al. vs. Penn, 


3. When there is nothing in the record which would authorise the 
appellant to hope for any relief against a judgment rendered on his 
confession, it will be affirmed with ten per cent. damages. 

MPhilin’s Executor vs. Gillise, 


DEBTOR AND CREDITOR. 


1. No debtor is bound to pay a debt by portions, and no partial transfer 
can be made by a creditor, so as to be binding on the debtor, even when 
notice is given, except by the express consent of the latter. 

Miller vs. Brigot et al. 


2, The proprietor is not even obliged to accept a draft, or to pay it when 
his debt to the undertaker is due, which the latter draws on him for a portion 
of the last instalment, in favor of the material man. He may pay the whole 
sum to the undertaker, when it is due, unless suit is previously brought...... 


3. The debtor does not lose the benefit of the term stipulated for the 
payment of his debts, in regard to those not due, by simply leaving the 
state, when he leaves his property behind............. Millaudon vs. Foucher, 


4. The provisions of the Louisiana Code, article 2049, require not merely 
an actual but declared insolvency or inability to pay debts, by either a 
voluntary or forced surrender of his property for the common benefit of 
creditors before the debtor loses the benefit of his term, and his debts not 
due, “ taken and deemed to be due.”.................scccsscecssssssccacseseescesseres 


5. Where a suit is instituted on notes or debts before they are due, 
judgment may well be rendered for as much of the whole debt as is due at 
the time the answer is filed................cccccceeceseees Millaudon vs. Foucher, 


6. Citizens of the state, who are creditors of a succession opened 
and aministered here, have the moral and legal right to pursue property of 
a succession, situated in another state from that im which it is opened, and 
exercise their rights and claims to it, according to the laws of that state, 
without being answerable to the curator or administrator here. 

; Schneller, Curator, &c. vs. Vance; 
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DEMAND. 


5. Where the plaintiff’s counsel employed a person to make a demand on 
the debtor, who presented the account, but did not tell the defendant it was 
his only business, or that he came to make a demand : Held, to be sufficient, 
when, from the circumstances attending this fact, the judge who tried the 
case was satisfied the amicable demand was proven.........O¢ vs. Mortee, 409 


DENIAL OF SIGNATURE. 


1. The penalty which the law denounces, by depriving a party of every 
other means of defence, who expressly denies his signature, and it is proved 
by his adversary, is not incurred by the denial of his having madé and 
executed the note sued on, or to which his signature is attached. 
Stockton vs. Truxton, 224 


2. Although an express denial of every allegation, is an express denial 
of each one; yet the plea of the general issue does not waive others, and 
an express and special denial of the signature is required before the party is 
debarred from every other plea, on proof being made of his signature........ ab. 


DOMICIL. 


1. Where a resident of New-Orleans, on the 28th of February, gave notice 
to the parish judge of St. Tammany, that he had changed his domicil to 
that parish since the 1st January past, but omitted to notify the parish judge 
of New-Orleans of his intention to change his domicil, and did not actually 
remove until service of citation on him the 9th of April following: Held, 
that he was properly sued at his legal domicil, and that the District Court 
sitting in the parish of New-Orleans had jurisdiction of the case. 

Waller vs. Lea, 213 


2. A change of domicil_is produced by the act of residing in another 
parish, combined with the intention of making one’s principal establishment 
MEIDEDa cotyS Ossivenssveeces eiocesasscevedactsans Wsagees scedesassveccnssupecsecascescocsysosse ab. 


3. When several persons residing in different parishes contract a joint 
obligation, they must all be sued jointly and judgment rendered against 
each for his portion; but they may all be sued at the domicil of any one of 
them, which is an exception to the general rule; and they are considered 
as having waived their personal privilege of being sued at their own 
URL sconce scelevesscsecisecebesveseaasceeetereeceessse Toby & Co. vs. Hart et al., 523 


4. The law of the domicil of a person inheriting property, will govérn in 
relation to the rights of the inheritance......, Hicks, administrator, vs. Pope 554 
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5. So, where a slave is inherited by the wife from her father, who died in 
Alabama, and which if reduced to possession by her husband, domiciled 
there, would have become his absolute property; but the domicil of the 
husband and wife being in Louisiana dt the time, every thing falling by 
inheritance to the wife, becomes her separate property 


DONATION. 


1. In every thing relating to the contract of donation, the acceptor for the 
donee, who is a minor, is functus officio when he has accepted; and no 
written or explanatory act made by him afterwards, will have any effect 


PAGE. 


ab. 


in relation to the right of the donec....Marie Louise, f. w. c. vs. Marot et al. 475 


EVICTION. 


1. Where the evidence shows, that all the land on a certain water course, 
on which a tract of land claimed under a Spanish grant was located, from 
its source to its mouth, has been surveyed by order of the United States; 
and, although the tract claimed must have been passed over and embraced 
in the survey of the entire tract, yet, this does not amount to an eviction 
of the claimant so as to authorise him to recover back the purchase money 
from his vendor............0se000s onputenaensnakodeail Keene vs. Clark’s heirs, 114 


2. The danger which a purchaser may apprehend of ultimate eviction, on 
account of minors being interested in the property sold, ought to have been 
considered before he bought and paid the price of adjudication. It will not 
authorise an injunction to restrain the owners from receiving the proceeds 


OF UNG OO e oo sss axevessinccesicncecsesqucksvnctcncduacasieciecds Lameyer vs. Rousan, 280 


EVIDENCE. 


1. Parole evidence of a fact that should appear by entry on the minutes, 
and of record, is irregular and novel; but the objection will not be noticed 
on appeal, when it does not seem to have influenced the decision of the 
COUSOS ss <i ecsccse Serer ane desckodecderd Blanchard vs. Cole et al., 


2, The treasurer’s deed of conveyance to the purchaser of a tract of land 


153 


sold for the state taxes, is insufficient evidence of title, without legal _. 


evidence of the original assessment of the taxes due, 
Winter vs. Thibodeaux’s executors et al., 


3. A judgment of the minor against his tutor when not attacked as 
fraudulent and collusive, is prima facie evidence of the amount due, in an 
hypothecary action against the third possessor...............ss00 dare-ssedindene 


4, White the note sued on and annexed to the petition, is described as 
bearing date in December, and the one offered in evidence according to the 


193 


ab. 











606 | ‘INDEX OF 


report of experts shows the Roman numeral X was used instead of the word 
December: Held, to be properly admitted in evidence of the plaintiff’s 
demand, notwithstanding the objection of the defendant on the ground of 
WR ia, ses (ie sebaeibescevecee cede catece wecianeas Blanchard vs. Maurin, 200 


5. A certified copy of a deed or private act of sale, signed by the vendor 
and two witnesses, and recorded in the parish judge’s office, is admissible 
and competent evidence to prove title to the property, when one of the 
subscribing witnessess swears the vendor told in his lifetime, that he had 
destroyed the original deed.............c.cccesseceees Stanley vs. Addison et al., 207 


-6. Where the destruction of a deed is only proved by a single witness, 
who testified to the declarations of the vendor, that he had destroyed it in 
a drunken frolic: Held, that the proof is sufficient and legal, as the witness 
was not called on to prove a contract, but only to testify to a fact. Evidence 
of the confessions of the vendor, under whom the plaintiff claims in this 
case, is sufficient to prove the loss of the original deed............0....s0000026 20. 


7. Parole evidence, although inadmissable to prove title to immoveable _, 
property and slaves, or to destroy such title, yet, it is admissible to establish 
collateral facts connected with the transaction............. Spencer vs. Sloo, 290 


8. Where it is alleged that an error to the prejudice of the maker of a 
negotiable note endorsed in blank, was made in calculating the amount for 
which it was given, parole evidence will be received to explain and correct 
the error, even if the note is in the hands of a third person who received it 


in‘autre droit, when he sustains no injury thereby. 
( Arcenaux vs. Jourdan et al., 310 


9. Parole testimony is admissible to prove that the lost bill of exchange 
sued on, was duly advertised, without the production of the advertisement, 
or the newspaper in which it was published................... Miller vs. Webb, 516 


10. An act or instrument of writing purporting to be passed before a 
Spanish commandant, without the signatures of any witnesses, or mention 
of any in the body of the act, will not be received as evidence of a donation 
or marriage contract.............+. er ae Placentia’s heirs vs. Placentia et al., 573 


EXECUTION. 


1. An execution cannot be quashed and set aside on the return of the 
sheriff, that the defendant has deposited the money in his hands, condi- 
tionally, to await the decision on an attachment of the debt, by the debtor 
himself, in a suit against the plaintiff in execution. 

Richardson vs. Gurney, 255 
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EXECUTORY PROCESS. AS 


1. Where the wife makes opposition and procures an injunction against 
proceedings in the via executiva, on the ground, that she has a prior claim 
and mortgage on the property seized; and the seizing creditor answers, and 
denies her claim and mortgage, and avers, she has made herself liable for 
his claims, by intermeddling in her husband’s succession: Held, that the 
demand set up in the answer was reconventional, and not a proceeding in 
the via ordinaria as distinguished from the via executiva, and the court did 
not err in proceeding to inquire into the personal liability of the wife to pay 
iis tadicsassetsiceomeaeumnecs Bank of Louisiana vs. Stansbury et al., 257 


2. In a case where the creditor may resort to the executory process in - 
another court from that which rendered judgment, in order to have it 
executed, no property can be seized and sold under the executory process, 
which could not have been taken under the judgment first rendered. 

Canal Bank vs. Copland, 577 


3. The sheriff is required to execute process issued on executory 
proceedings, in the same manner as in ordinary cases under fiert facias. ib. 


GARNISHEES. 


1, Garnishees cannot offer the papers of a suit, by a third person, in 
evidence, tb show the same property has been attached in their hands. 
Blanchard vs. Cole ef al., 153 


2, Garnishees cannot plead an open account, in compensation of the 
value of the debtor’s property in their hands, at the time it is attached by 
© CROEIOR....nccscccsatercconcecssenedocmusescsscenesepnns ennemepconegins una bedlimiis ib. 


3. Garnishees cannot set up a demand in compensation, against the . 
defendant in the suit, which does not take place by the mere operation of 
DP aces cocandonsvonmnccnionecaseus tybiaevasivesedpudentuelnieiiel wpiecaPincsonesounounege 1b. 


' 4, So, where the garnishees owed the defendants a balance for account 
of sales, and for property on hand, and set up a demand in compensation, 
for notes and interest due them as legatees of their deceased brother : Held, 
that this debt is not extinguished by compensation between them and 
the defendants, and the property and funds in their hands, must be con- 
sidered as liable to the plaintiff’s attachment against the defendants......... wb. 


5. Garnishees cannot plead a demand against the defendant in attach- 
ment, in compensation by way of exception, to the right of the plaintiffs to 
POWWEB crvscrrese crcrsvevescoleocsscveccccccsvccen scocssbessessssbuoveeweeceestocses Ibid., 160 














608 INDEX OF 


, ere PAGE. 
6. Garnishees cannot plead a demand in compensation by way of 
exception. It can only take place by operation of law. 
' Vairin & Reel vs. Cole et al., 163 


7. The plaintiff in attachment will recover from the Garnishees, whatever 
sum is shown to be in their hands, belonging to the defendant at the time 
the attachment is levied..,.......... cesta Erskine et al. vs. Cole & Co. et al., 270 


: HEIRS. 


1. Where a common ancestor was owner in his own right, of a tract of 
land before his second marriage, part of which he sold during his second 
marriage, for two thousand dollars, which was unpaid at the death of his 
second wife, and in the settlement of the community it was included in the 
mass, instead of being reserved as the sole property of the husband, but 
was partitioned among all the children: Held, that the child of the first 
marriage, in an action in the District Court, can compel the children of the 
second to collate and pay over the difference, so as to allow her a share, 
equal to one-half of the separate property of the common ancestor. 

Benoit vs. Benoit’s heirs, 228 


2. The law contemplates perfect equality among co-heirs, and each one 
is to collate the advantages derived from the ancestor, to whose succession 
he is called........ wp eeusicnds ere re eae witenetess Seigicesisciazes ab. 


3. An heir who was not a party to the proceedings in the Probate Court, 
in the settlement of a succession in which she is interested, and her rights 
compromitted, is not bound by them, and may maintain a separate action 
against her co-heirs, to recover her lost rights.............csescssesssseeesseeene ab. 


4, Minor heirs without acceptance must be considered as strangers to 
the succession, which is in itself vacant, and not represented by an heir; 
consequently the heirs are not entitled to citations, and notices in the 
proceedings by the creditors, to sell and distribute the property in payment 
SMG ODM oss es cath ccucccesessasssebivene Poultney’s Heirs vs. Cécil’s Executor, 321 


5. After the time for deliberation has elapsed, an alienation fairly made 
by eompetent judicial authority, and for the payment of debts due by the 
deceased, and more especially mortgaged debts on the property alienated, 
will conclude the heirs who accept afterwards, with the benefitjof inventory. ib. 


6. It is a settled principle, that the retroactive effect of an acceptance, 
which is in truth but a fiction, should not be construed so as to extend and 
operate to the prejudice of the rights of third persons, previously acquired. 7b. 


7. It is only necessary to seek out and cite the heirs, in a proceeding to 
administer an estate in concurso, to ascertain if they will accept or renounce 


Stayer 
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the succession ; and where the tutrix was present and renounced the = 


munity, and declined either accepting or renouncing for the minor heirs, 
whose rights were fully exercised by her, it was held that no other citation 
or notice to them was necessary. .,....Pouliney’s Heirs vs. Cecil’s Executor, 321 


8. Money paid by a purchaser, for property bought at marshal’s sale, 

which went to the payment of the debts of the owner, may be considered 

as benefiting his succession, even to the second inheritance; and the heir 

inheriting indirectly, or from the heir of the original owner, must refund on 

recovering this property, in proportion as he acquires from that succession, 
- Lafon vs. White et al., 491 


INJUNCTION. 


1. Where the application to obtain an injunction was not legally made, _ 
yet when all the facts necessary to authorise it are manifest by matters of 
record, it may be granted,...............cccceeseees Campbell vs. His Creditors, 71 


2, So, admitting the facts necessary to support the application for an 
injunction, were not legally established when it was granted, on a motion 
to dissolve, if from an inspection of the record it is evident to the court 
the applicant would be entitled to a new one, in case the first is dissolved, 
St willl 00 CRI noi ciitgeen tin aonersentmreriintaaoconmmtii iewenatl sceenintin,, 





3. Pending an action of nullity, the party may procure an injunction to 
prevent the judgment creditor from gaining any advantage by the alleged 
fraud in obtaining his judgment, in pursuance of the general authority to 
issue injunctions conferred by article 303 of the Code of Practice, 

Garlick vs. Reece, 101 


4. The defendant cannot enjoin a judgment to obtain credits for payments 
made before suit was brought, and for the purpose of ie relief, ahehs 
the judgment to subsist as to the balance... rr ee 


5. An injunction cannot issue to stay execution, on grounds which might 
have been pleaded in defence, before judgment..............ssessseceeeseeseeeess . 


6. An injunction will not be granted to stay execution on a judgment for 
damages, for causes which existed before the rendition of the judgment. 
Peytavin vs. Winter, 271 


7. So, where the plaintiff in execution had a judgment for damages 
sustained by him in consequence of the defendant obstructing the natural 
drain of waters from his front tract of land, by stopping certain ditches 
leading from it over the back land claimed by both parties, and the . 
\defendant afterwards obtains the title to the disputed premises, an 
injunction will not be allowed him to stay execution on the judgment for 


AaMages,........sececcerersees StianTaSTrcveacdedegebFecetedes teotwaeetlesVeDe orcUeen ib. 
77 
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INSOLVENCY... — 


1; Property ceded of which the insolvent is not the absolute, but only the 
defeasible owner, and the sale of which is rescinded even after cessio 
bonorum, makes no part of the mass surrendered, and is not liable to any 
of the costs and charges of the cession........... .Mortee vs. Roache’s Syndic, 


2. Where the meeting of creditors for the appointment of syndics, closed 
on the 9th of July, and an opposition was filed by a creditor on the 22d of 
the same month, to the appointment of one of the syndic¢s, and alleging 
various grounds of error in the proceedings: Held, that as ten entire days 
had expired in the interim, after deducting Sundays, the opposition came too 
Wiis thie opasic doe nevesnsedt bisetehneonensonis sinmatgnseoms -Goodale vs. His Creditors, 


3. It is required of creditors who oppose the appointment of syndics, on 
the ground of illegality in the proceedings, to file their opposition within 
ten days next following the appointment, counting from the day on which 


_the proceedings closed before the notary............ccscsscsccssececsesenerece ieiebed 


4. The deliberations of creditors in the appointment of syndics become 
absolute without being homologated, after the lapse of ten days from that 
on which the deliberations closed before the notary, unless set aside by a 


timely opposition.................sec0es b cossecersedpantiagph 000 swene eesshpaieyn weeessg 


5. If the proceedings of creditors, in the appointment of syndics, are void 
upon their face, they can have no effect, and no formal opposition is 


MOCOSSAT Ys... cceececceccceceesseccees Oeee rec eeeceeesseeccresees Ce eccncescccsccveccece eee 


6. The law does not require that the fen days within which an opposition 
to the appointment of syndics must be filed, should be judicial days........... 


7. A debtor who is arrested and gives bail, is not considered in actual 
custody, so as to entitle him to the benefit of the act of 1808, for the relief 
of insolvent debtors in actual custody........... .....Shuliz vs. His Creditors, 


8. Opposition to the appointment of syndics by a creditor, must be made 
within the ten days next following the appointment before the notary. 
Allen & Deblois vs. Their Creditors, 


9. So, where the tenth day following the appointment of syndics was 
Sunday, and the opposition of a creditor was filed on Monday, being the 
eleventh day thereafter: Held, that it was in time, because all judicial 
proceedings are forbidden on Sundays, and the party is entitled to his ten 


~ fall Tegal days...........sescseessseecreeeerseceeees oe. 5 (ile RE conebuse 


10. The claims of the hypothecary as well as chirographery creditors, 
constitute a part of the aggregate amount of passive debts of an insolvent, 


81 


ib. 


172 


221 


ib. 
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and all together form the mass; a majority of three-fourths in number wal: 

amount of which is necessary to grant. forced respite. — 

Janin vs. His Creditors, 467 


11. Creditors having a privilege or special mortgage on property of the 
insolvent, cannot be deprived of their right of seizure by a forced respite ; 
but if this property is insufficient, they are restrained by the respite from 
proceeding against any other, for the balance unpaid..... ......s...-sse+++ a 


12. The insolvent debtor cannot avail himself of an error in the notice to 
his creditors, and have their proceedings set aside, on the ground that 
through mistake he convened them on too early a day...........+++ evedeeui wer Ob. 


13. Syndics who have funds arising from the sale of the insolvent’s 
property, are bound to distribute them without delay. 
Goodale vs. His Creditors, 299 


14, Where there are higher or concurrent mortgages or privileges than 
that of the creditor to whom the mortgaged premises have been adjudicated, 
or where he is obliged to support a portion of the charges of the cessio 
bonorum, he cannot retain the price of the purchase in satisfaction of his 
PELVIC anise siti 5. ice ine egiginseses coveseccbisetienscubipeetee watewaela cite Te 


15. A creditor who has a special mortgage or the vendor’s privilege on 
certain property surrendered by his debtor, and at the sale by the syndics 
bids for it and it is adjudicated to him, he cannot be required to pay the 
price, but may retain it in satisfaction of his claim, except so far as it exceeds 
his mortgage, on giving security to refund or meet any charges that 
may afterwards be legally ordered..................:ssssecerenneceseececeeee ees _.. ab. 


16. The action of the creditor to avoid the contracts of his debtor, made 
in fraud of his rights in cases of insolvency, is prescribed by one year from 
the date of his judgment................sccsceeeeees Zacharie vs, Buckman et al., 305 


17. Where the evidence shows that the sale by the debtor to a creditor 
was made for the purpose of protecting the property against the pursuits of 
other creditors, the debtor being insolvent at the time, any one or all of the 
other creditors have an action to annul the sale as made in fraud of their 


18. But where a creditor takes a mortgage on the property of his debtor, 
even on the eve of insolvency, it will be binding as, against the other 
creditors, unless the knowledge of the debtor’s insolvency at the time is 
brought home to the mortgage @reditor.............. ey cali sporasesilalal in the 


19. A ceding debtor who is a merchant or a bookseller and stationer, and 
keeps books of accounts, is bound to surrender and present to the judge all 








~ 
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his commercial books before the order is granted staying proceedings against 
him or ays property, and calling a meeting of his creditors. 


Boismare vs. His Creditors, 315 


20. In cases of insolvency and bankruptcy, fraud is presumed against the 
insolvent, and courts of justice should act on this principle, when that 
presumption is supported by the evidence of facts which corroborate it....... 


21. So, where the insolvent made a cession of his property, and prayed 
for the benefit of the insolvent laws, but withheld his commercial books or 
books of account: Heid, that he is thereby-debarred from any benefits 
or privileges provided by the laws for the relief of insolvent debtors........ . 


22. Where a respite has been previously granted to a debtor by his 
creditors, and he dies before the first instalment becomes due, according to 
the terms of the respite, his estate will be considered insolvent, and the 
debts all due and demandable, notwithstanding the respite, if the estate is 
accepted with the benefit of inventory: 

Poultney’s Heirs vs. Cecil’s Executor, 


23. According to the Spanish law, an estate not represented by an heir, 
might be provided with an administrator or curator at the instance of the 
creditors, with a view to administering it in concurso, for the benefit of all 
Ca vsiices cesvesiccinossscsscsrssseedl Ay daipdies scinnswscowtnunt sessereseg 


24. Under the Civil Code of 1808, the District Court had jurisdiction 
ratione materie of proceedings against vacant estates administered for the 
benefit of creditors, and could legally appoint administrators, curators or 
syndics, to administer and dispose of the property of such estate, for the 
benefit of all interested therein ‘ 


25. Syndics may consent to the terms of sale of mortgaged property, that 
it be sold on a credit and without appraisement; and such consent is 
binding on the heirs who afterwards claim the property, unless they show 
ee abe. SA, csi cc cindeccnsbucivencbecveccssiabecenbesesess 


INSURANCE. 


1. Where property shipped from New-Orleans to Liverpool is insured 
by the owners in London about the time of the shipment, and is soon after 
‘re-landed and stored, and insured by the factors in New-Orleans against 
fire, “for all whom it may concern,” is destroyed by fire and the London 
office pays on the first policy: Held, that the latter cannot claim indemnity 
of the New-Orleans office unless it be a re-insurance, because the claimants 
have no insurable interest in the property destroyed. Their interest only 
’ extends to the risk insured against. 
Alliance Marine Assurance Co. vs. Louisiana State Insurance Co., 





321 


ib. 


ib. 
































’ 


2. The contract of insurance although aleatory in its nature, is, never- 
theless, synallagmatic and consensual in its inception and form, as containing 
the evidence of reciprocal obligations, 
Alliance Marine Assurance Co. vs, Louisiana State Insurance Co. A 


3. To render a contract of insurance . valid, the mutual consent of the , 
parties is necessary: To support it requires proof of interest in the person ~ 
acting and claiming, or those for whom he claims, or their sanction ‘and 
ratification of his acts, and proof of the loss of the thing insured............. 1b. 


4. Factors have the power to insure for the principal owners, without 
special authority given; but, where factors insure property consigned to them’ 
“for account of whom it may concern,” and which has been already insured by 
the owners in another country, the first insurers cannot claim indemnity from 
the last, when there was no special authority given, or subsequent ratifi- - 
cation of the i insurance by the first insurers before the loss happened....... - 0b. 


5. Underwriters claiming the benefit of re-insurance, must show a special 
authority given to an agent for that purpose an» express contract to that 
effect, or an express sanction of the acts of an agent effecting a subsequent 
insurance on the same risk, before loss..............0.+sesses sciiaaacininsdbelitiee corse tite 


6. When acts of barratry of the master and mariners were committed by 
smuggling on board articles prohibited by the revenue laws, and which © 
were seized’ on the landing of the vessel, but she is not seized until more 
than twenty-four hours after landing at her port of destination: Held, that 
the insurers were not liable for the barratry, although insured against, when 
according to the terms of the policy, the vessel was moored twenty-four 
hours in good safety, before seizure. 

Mariatigui, Knight & Co. vs. Louisiana Insurance Co. ‘65 


7. Although the loss of the vessel was the immediate-consequence of the 
seizure, the remote cause of which was the barratry of the master and 
mariners, the effects of which were insured againsf, yet, as no loss resulted 
until after the vessel had been moored twenty-four hours before seisure,she © 
may be considered as in safety quo ad, the stadia ies assumed by the 
UNSUFETS......00cceeeereeee taretesceeceeeeceseteneesesenenetens aereedecccccscscnccnsdeccsces ab. 


8. Mooring in good safety is defined to be the placing a vessel in a 
situation to unload her cargo; no loss of the vessel prevented the landing 
of any goods on board, except those smuggled. It is the loss for which the 
insurers promised indemnity, which was neither inchoate nor final, by any 
proceeding directly touching the vessel prior to ber being moored twenty-. 
four hours in safety............sesssseecreres eects ilibitnassememnnonyicne pene gs weseces’? Se 


9. Where the plaintiff took out a policy of insurance against fire “ on his 
goods, stock in trade, &c:” Held, that the policy covered goods in stores, 
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bought on joint account and sold for the mutual profit of the insured and 
another person, the former being also in advance on the adventure: Held, 
also, that the insured was absolute owner of one-half of the goods, and had 
an insurable interest in them “as stock in trade,” and also to cover his 
advances on the whole stock............ Millaudon vs. Atlantic Insurance Co., 


INTEREST. 


1. Banks cannot in any case take more interest than at the rate fixed by 


“their charters. Where a bank charter fixes the rate at nine per centum, and 


ten is agreed upon, it will be reduced to the former sum. 
Bank of Louisiana vs. Stansbury et al., 


2. Interest will not be allowed on an unliquidated demand, even when 


. sanctioned by the verdict of a jury of merchants on a mercantile claim. 


Beal vs. M‘Kiernan, 


JUDGMENT. . 


1. Where a writ of fiert facias issues on a judgment, and the sheriff 
seizes and sells the property of the debtor under it: Held, that the sale and 
receipt of the money by the sheriff, discharges the judgment, even when the 
money is stayed in his hands by injunction obtained on the claim of another 
in titererili pene ciocstivncsvcctevscoovcescctennth oteose Daboval vs. Escuriz, 


2. So, if after seizure and sale of the debtor’s property, the sheriff wastes 
and expends the’ money, or embezzles it and fails to pay it over to the 
creditor, the judgment will be discharged, and another seizure cannot be 


3. A judgment in admiralty obtained by privileged creditors against a 
steam-boat, in which three-fourths of the owners, in interest, are parties, is 
not conclusive against the interests of the other fourth owner, which 
is attached in the state court, at the suit of a creditor of such owner. The 
claimants must make other proof of their claims before they can proceed 
agen Raiccsseiicccasess jE ate 3 HES sessscetessescececeeeesHdart ve. Lodwick, 


4. A judgment of the United States District Court, affirmed by the 
Supreme Court, which concludes in these words: “judgment must be 
given for the defendant, and the plaintiff’s petition must be dismissed,” 
will be considered as final, in favor of the defendant, and as res judicata 
in another action for the same demand.......... ....... Keene vs. M‘Donough, 


5. Where a final judgment of the Supreme Court of the United States is 
pleaded as res judicaia, its correctness will not be inquired into by this 
COUT rrsecrcsrcrcccrsgncsroverceesceereses ayadaceoncgrssescovenpeesosscoiencs ereveeecrenecees 


557 


257 


569 


96 


1b. 
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6. A judgment recovered by a minor against his tutor, when not attacked 
as fraudulent and collusive, is primd facie evidence of the amount due,the _ 
payment of which is secured by legal mortgage, when offered against a” 
third possessor of the mortgaged premises. 

Winter vs. Thibodeaux’s Executors et ar 193 


7. Where a judgment has been rendered against a principal debtor for a 
certain sum, and against the third possessor of the mortgaged premises, and 
the latter alone appeals, the appellee cannot have the judgment amended 
on the appeal, so as to increase the amount or affect the interests of the 
debtor....2....-00.04 90 cnks aniatilentaicnahatbeh you seuiit Crocker vs. Williamson et al., 216 


8. Where a party obtains a judgment on a rule, in which he has mistaken 
his remedy, the judgment will be reversed and the rule discharged at his 
costs in both courts.............. Wis din cpgatdiosce sccaie Richardson vs. Gurney, 255 


9. Where a judgment which was rendered in another state, on a mortgage, 
according to the forms of proceeding there, and which liquidates the original 
debt which the mortgage was given to secure, is made the foundation of 
a suit here, for the balance which the mortgaged property failed to pay, 
and the debtor was not in the state, or served with process, nor appeared 
either in person or by attorney to the suit: Held, that such judgment is not 
evidence of the balance of the debt claimed; but that it is still open for a 


defence, on the merits of the original claim.................... Spencer vs. Sloo, 290 


, 

10. Where a judgment was given against the maker and endorsers of a 
promissory note in solido, and it appearing the endorsers were not liable, for 
want of legal notice of protest for non-payment, and where the maker had 
no cause of appeal: Held, that judgment be affirmed as to the latter, with 
ten per cent. damages, as for a frivolous appeal; and reversed and judgment 
of non-suit entered in favor of the former. 

New- Orleans Savings Bank vs. Richards et al., 550 


11. Where suit is instituted on notes and debts before they are due, 
judgment may well be rendered for as much of the debt as is actually 
due at the time of filing the answer...................+ .Millaudon vs. Foucher, 588 


JURISDICTION. 


1. The Supreme Court has power commensurate with its appellate 
jurisdiction, but will not exercise a general supervisory control over the 
proceedings of the inferior tribunals. It can only interpose its authority 


when necessary for the exercise of its appellate jurisdiction. 
State vs. Judge Watis, 76 


2. A curator’s bond is the evidence of a contract, on which a civil action 


may be instituted in a the courts of ordinary jurisdiction. 
Zander vs. Pile et al., 211 
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3. The Court of Probates is one of limited jurisdiction, which cannot be 
extended to any case not especially placed within its attribution.. 
Zander vs, Pile et al., 


JURY. 


1. Where it appears the jury were not influenced by the charge of 
the judge, but found their verdict in direct opposition to it, and on the 
grounds urged by the plaintiff, he cannot have the verdict set aside, because 


the charge was erroneous, and Best have misled the jury. 
Keene vs. Lizardi et al. 


2. The court will not sanction the rule, that the jury must be guided in 
fixing the amount of damages, by the conduct of the wrong-doer, and 
the value or amount of his property, in an action against the owners of 
a vessel, for the wrongs of their captain or agent............sc.csessscsessececees 


3. Where the whole matter is left to the jury, who under instructions 
from the court, of which the adverse party did not complain, find a verdict 
against them, and where even the evidence leaves the case doubtful, the 
verdict will not be disturbed............ Lersilah oie pacing Thayer vs. Page et al., 


‘4. The jury are the proper judges in cases turning on questions of fact, 
and particularly in reference to the value of property, when fraud and lesion 
are at issue. When there is nothing in the record to authorise it, the 
verdict will not be disturbed......... .. omapestersesaneed Bertot et al. vs. Tanner, 


5. Where the evidence-does not legally authorise the verdict of the jury, 
although it may have in reality been based on the intentions of the parties, 
it will be set aside and the cause remanded for a new trial. 

Marie Louise, f. w. c., vs. Marot et al. 

6. The law makes the verdict of the jury a distinct and essential 


document, connecting the judgment of the court with the anterior 
ES Eee senpieieneciageapiaaleseie Dubertrand vs. Laville, 


7. The verdict of the jury must be reduced to writing and signed by the 
foreman, with the mention of his capacity........ aspeews bp cuboqia chess is celal ay 


8. Where the verdict of the jury was reduced to writing and signed by 
the foreman in the French language, it was set aside as unconstitutional, 
and the cause remanded for a new trial.................... odeoeins se db sbesciere 


9. Itis not a sufficient compliance with the requisitions of the constitution 
that the verdict be recorded on the minutes of the court in the English 
language: it must be reduced to writing and signed by the foreman in that 
langaage............. coeveeeecccccccssnsoscenscocs pacnidune sod enneninl baserse secrececsen 

10. The verdict of a jury in a case involving altogether matters of fact, 
will not be disturbed, although the testimony preponderates in favor of the 
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168 


475 


274 


ab. 


ab. 
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PAGE 
other party, and is somewhat contradictory when the judge and jury who 
. heard the witnesses were satisfied ; and when ‘the verdict is not so palpably. 

7 } ‘ erroneous as to require interference.......Peters & Millard vs. Dorsey et al., 514 


PRINCIPAL MATTERS. 


LAWS._ 


| 1. The repeal of general laws as regards their obligatory, force in the 

| administration of justice, ought not to destroy the force of principles which 

f were established when they were in force, when these principles comport 

7 with natural justice as applied to the conduct of men. 

Boismare vs. His Creditors, 315 


| LEGATEE. 


Ses 


1. Where a testatrix bequeathed certain specific legacies to her niece, * 
and a moiety of all her moveable and immoveable property at her decease, 
instituting her niece a legatee by particular and general title, and the ; 
balance of her property she wills to the four children of her sister: Held, .e 
that both sets of legatees must be considered as claiming under universal 
titles, equal portions of the succession, and must both contribute equally to 
the payment of the particular legacies, debts and costs, 

Aubry et al. vs. Cajus, Executor, &e., 43 


‘LESSOR AND LESSEE. eae “ 


1. The lessor of a cotton press has no lien, privilege or pledge for the 
payment of his rent, on cotton sent there by third persons, and transiently 
stored with the lessee to be re-pressed............secesesess Rea vs. Buri et al., 509 


MANDAMUS. 


1. A mandamus will not issue to compel a judge to sign a judgment, 
after the lapse of three judicial days, when, even after that time, on the 
intervention of a creditor of one of the parties, suggesting fraud, the judge, 
in the exercise of his discretion, has granted a new trial. ~ 

State vs. Judge Watts, 76 


2. Whether a judge discreetly exercises his lega! discretion in granting a 
new trial, in any case; is a question which cannot be entertained on an 
application for a mandamus to compel him to sign the judgment upon . 
which the new trial is granted ; the error if it be one can only be corrected 
ON GPPOR :5..0cnceese0 ic ces'sicdivedainnnss ou senevwodean daekney eeiMaiiakeh ccescoeg ial ib. 


a 


3. A mandamus will not be awarded to compel the judge of the inferior 
court to allow an appeal from an interlocutory order which refuses to the 


78 
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defendant six months delay to procure papers and prepare his answer, when 
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he can be relieved on an appeal from the final judgment, on showing that 
the judge erred in refusing him the delay, asked for. 
Gravier’s Curator vs. Caraby’s Executor, 


MANDATE. 


‘ 

1. After the dissolution of a firm, neither partner can bind the other 
withoat his authority, and this authority is not to be derived from their 
former relations as partners, but by contract of mandate and letter of 
PFOCUPAEOM vss iswssoeesesesesceses Peters & Millard et ul. vs. Gardére, Syndic, 


PAGE. 


202 


2. Where the procuration to a partner from his co-partner is contained ~ 


in the act of dissolution of the partnership, and authorises the mandatory 


to settle up and exhibit a balance sheet of their concern, it will not confer . 


authority to represent the other partner atid the firm in concurso, and vote 


for syndics on a claim of the partnership...................+ septate sins d 6S seks 


3. The appointment of a syndic is to constitute a new mandatory in 
relation ‘to the debts due by the insolvent to the firm, and the procuration 
to vote for syndics must be OXxpress.........-....sssescssseecssereceeseneeecesseeee 


MARITAL AND DOTAL RIGHTS. 


1, Where parties to a marriage contract do not stipulate and fix their 
rights by a matrimonial convention, they are considered as having left 


those rights to be regulated by such Jaws as may be enacted from time to | 


time, during the continuance of the marriage: Held, also, that laws 
authorising the alienation of the dotal property of the wife, and giving her 
power to mortgage her property and bind herself in solido with her husband, 
are constitutional and may be applied to marriages or marriage contracts, 
entered into previously to their passage. 


Pritchard et ux. vs. Citizens’ Bank,. 


2. Parties marrying in another state and removing to this, their rights 
concerning property they may afterwards acquire, are to be governed and 
regulated by the law of their domicil...............2 cc-ceecssseecsereetseeeeereres 


3.:So, as to the rights of either spouse in the succession of the other, 
they will be tested, not by the law in force at the time of their marriage, 
but by that existing at the time the succession is openeds............0+s..se008 


4. The legislature has the power to remove or modify the legal incapa- 
Cities of minors or married women, as may be deemed expedient. Incapa- 
cities and disabilities are creatures of the law, and may be at any time 
removed or modified by it eadem M0d0.........cceesgsseesesssevensevees Heredtebededs 


ib. 


ab. 


ib. 





























MATERIAL MEN. 


1. Persons furnishing materials to the undertaker have no action against 
the proprietor, when they suffer the latter to pay off the undertaker to his 
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agreement or contracts without instituting suit....... Miller vs. Brigot et al., 533. 


2. The proprietor is not even obliged to accept a draft drawn on him by 
the undertaker in favor of the material man, for part of a payment which 
is to become due, nor to pay it then: he may pay the whole sum. to the 
undertaker when it is due, or when he receives the work, unless suit is 
previously brought by the material man...........0....ssssssessssessesseseennees 


MINORS. 


1. The general rule is, that the land and slaves belonging to minors 
eannot be sold for’ less than their appraised value. But the case of a 
_citation provoked by a co-heir or co-proprietor, to effect 2 partition, is an 
exception,.and puts minors on a legal footing with persons of full age. 

Jacobs et al. vs. Lewis’s Heirs, 


2. The prohibition against alienating minors’ property for less than its 
appraised value, does not extend to a case of a judgment against him, or of 
a citation made at the instance of a co-heir or other co-proprietor............. 


177. 


ib. 


3. Under the Civil Code of 1808, article 15, page 454, minors had a legal - 
mortgage on the property of their tutors, from the day of his appointment: . 


Held, also, that land acquired during the tutorship, is ‘subject to the 
mortgage of the minor................ Winter vs. Thibodeaux’s Executor et al., 


4. The rules and forms prescribed for the alienation of minors’ property, 


193 


as such, viz:“that it can only be sold in pursuance of the advice of a family — 


meeting, and for its appraised value, do not apply to property alienated by 
judicial authority, at the instance of creditors, and for the payment of debts 
which formed a charge on the estate; because the sale of property in which 
minors were interested for the payment of debts, has always formed an 
exception to the rule................0e+0+ Pouliney’s Heirs vs. br Executor, 


5. Minor heirs, without acceptance, must be considered as strangers to 
the succession, which is in itself vacant and not represented by an heir; 
consequently the heirs are not entitled to citations and notices in the 
proceedings by the creditors, to sell and distribute the property, in payment 

“eb ee CM iiss occses ssnoss ahdbeediep dag ipeebbatle yoo co secccoccees oseceea 


. 


321 


6. So far as minors are prejudiced by the negligence or omissions of their - 


_ tutors, and in the sale of their property as such, the title being fully vested 
in them, when it is made without all the formalities of law being complied 
with, they are entitled to restitution............ .. Poultney’s Heirs vs. Ogden, 


428 
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7. But, as regards the ordinary disposition and sale of the property of “ 
estate in which the rights of minors are contingent and residuary, and: 
which is subject to the claims of creditors, the acquired rights of third 
persons, resting on the faith of judicial proceedings, will not be disturbed, 
as the rules and forms for selling minors’ property do not apply. 

oe _ Poultney’s Heirs vs. Ogden, 428. 


NEW TRIAL. 


1. Where the evidence does not legally authorise the verdict of the jury, 
although in reality based on the intentions of the parties, it will be set aside, - 
and the cause remanded for a new trial. 

Marie Louise, f. w. c. vs. Marot et al. 475 


2. The Supreme Court will exercise the general power granted by 
law, and remand a cause for a trial de novo, when in its opinion justice 
POGUMIDEG ois pais sss voce sesdssgchscan Mieeces Side saan onorsap ed Busi sieneners teens ab. 

3. It is a general rule in remanding a cause for a new trial to be 
influenced alone by the pleadings, documents and evidence in the record ; 


- but in an action claiming the release of a person from slavery to liberty, 


every thing which may be properly done in favorem libertatis, should 
be done, even to notice facts dehors the record..........cescccesseccescssseececeee ab 
/ 


NOTICE. 


1. When the endorser resides in a faubourg of New-Orleans, notice of 
protest addressed to him and deposited in the city post-office is insufficient, 
without showing reasonable diligence to give him personal notice. 

Porter et al. vs. Boyle et al., 170 


2. Notice of protest for non-payment of a bill or note, must be given to 
the endorsers at the time, or they will not be liable; and this notice is 
required to be alleged and proved by other evidence than the instrument of 
WIN oo icaiissdannionnenedbcnns New-Orleans Savings Bank vs. Richards et al., 550 


NOVATION. 


1. The renewal of a note secured by mortgage, does not novate the 
original note and debt, so as to extinguish it and release the mortgage as 
its accessory, when a renewal is provided for in the mortgage, even if it be 
renewed in a different name, but proven to be the same debt. 
Palfrey vs. His Creditors, 276 


PARISH TREASURER. 


1. The parish treasurer, although authorised to receive all moneys due 
to the parish, is not the proper person to sue and be sued in regard to parish 
MNOS SE ok side SE Ros inte cee di. O88 Helluin, Parish Treasurer vs. Maurin, 111 
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2. A judgment rendered in a suit in which the parish treasurer is plaintiff, 
(if he be not expressly authorised) will not be res judicata against or in 
favor of the parish, in its,corporate capacity. 
Helluin, Parish Treasurer, vs. Maurin, 111. : 
‘ 3. The parish treasurer should be expressly authorised to institute suit, - 
X in order that the corporation be bound by whatever jugment is rendered in 
Ci GEIR io. coeds. ccccescosccesevotsece pagiesnesmequmasneenees qurdtennanabraeesna sy aie . 





PARTITION. , 


1. So long as a partition, passed before the parish judge in his capacity of ‘ 
notary public, setting out the net amount of the estate, and the distributive Sag 
share of each heir, and signed by each, remains in force or is not rescinded, : 
an action of partition by an heir against his co-heirs to provoke a new 
partition, will not lie.....,.......s.eerseeree a Dufau et ug. vs, Latour et al., 552 

2, The partition made by the notary must govern as to the share of each 
heir, and if any of them received more than their share at the sale of the | = 
estate an action will lie in favor of the other heirs to recover and ouvel: Ze 4 
the shares in courts of ordinary jurisdiction.................. asodope::2a0 pula - 








3. Where the natural son, an illegitimate heir, is alleged to have received 
donations inter vivos, disguised in the form of sales, which are required by 
the legitimate heirs to be brought into partition, the Court of Probates has 
jurisdiction to inquire collaterally into the character of these sales, to 
ascertain if this property is to be included in the partition of the whole 
QUIN nck dines cncdieseven cscs Rcauhpnesgaenesere ye M'Caleb et al. vs. M‘Caleb, 459 





7 4. In an action of partition between forced heirs of the deceased mother 
' and surviving father, a partition in.nature must be effected, if practicable, 


befére resorting to a sale........ + sseeeeee-Placencia’s Heirs vs. Placencia et al.. 573 x 4 


5. The surviving partner of the community has the right to have his half 
set off to him in nature, if it can be done............s.ccececssssceeseeeees ensecectap: 


PARTNERSHIP. 


1. A partner may sue for and claim the dissolution, liquidation and 
settlement of the partnership concerns and recover whatever sums may be 
found due to him on such settlement, at the same time and in the same suit. 

Millaudon vs. Sylvestre et al., 262 

2. Where the articles of partnership fix the rate of interest to be charged 
by either of the partners against the firm, at six per cent., and a partner 
renders an account for advances, and charges interest at ten per cent., which 
the other partners, conducting the establishment, receive and enter in their 
partnership books, it is written evidence of their assent to that rate\of 
interest, and cannot afterwards be objected t0,...........cescceeeeeeeessers éachaves Oe 








Se ee ee 


622 INDEX OF 


3. Any one partner of a commercial firm has power to dispose of the 
personal property of the society for the use and benefit of the firm. 
Hermann & Son vs. Louisiana State Insurante Co., 


4. The signature of one partner in matters of simple contract, relating to 
the partnership, will bind the firm....................ccccsceccssceeceeesecs pedtccsss : 


5. So, where A. brings a ship or vessel into partnership with B, at a 
certain valuation, and B takes out a policy of insurance on the vessel, and 
in his own name transfers to C, and the vessel is lost: Held, that C is entitled 
to receive the insurance money, in préference to the creditors of A, and 
who were such when he brought the vessel-into the partnership............. 


6. After the dissolution of a firm, neither partner can bind the other 
without his authority, which must not be derived from their former 
relations as partners, but by the contract of mandate and letter of 
procuration................ iecects Peters & Millard et al. vs. Gardére, Syndic, 


7. Where the procuration to a partner from his co-partner is contained in 
the act. of: dissolution of the partnership and authorises the mandatory to 
settle up and exhibit a balance sheet of their concerns, it will not confer 
authority to represent the other partner and 446 firm in a concurso and vote 
for syndics on a claim of the partnership...........000..0s0e0 Lpmcstendedesseqacve 


8. Admitting an act of procuration gave the. power to a partner to 
represent a debt of the firm in a concurso, and vote for syndics ; yet, when 
the other partner attended and voted, it will be viewed as a revocation of 
eG NN 5 Ee iene Soocics sa. ccc scvessecsenssieieieN ckeveccsiyapiibeseses 


9. The appointment of a syndic is to constitute a new mandatory in 
relation to the particular debt due by the insolvent; and a partner must 
have expressly delegated his authority to another, to be deprived of the 
right of voting personally, so far as his own interest is concerned.............. 


PETITORY ACTION. 


._ 1. Jn a petitory action when the last warrantor cited sets up no title, but 
pleads the general issue, the plaintiff may show by legal evidence that the 
former derives his title from the same common source, and is forbidden to 
Criss nc scthecvetanesentensan cee see evstiiarteee Bedford vs. Urquhart et al., 


2. In this action the plaintiff is entitled to the use of any legal evidence 
or means by which he may render valid the title offered in support of his 
tig los avdins secesicsinii cesses wivenencevncee diseieeses anvsbswegasctocses socceee . 


3. Parties litigating in respect to their several and separate rights to 
. certain property and trace their titles to one common source, are neither of 
them permitted to deny the title of their common author or original vendor. 


PAGE. 


285 


ab. 


ib. 


565 


ab. 


ib. 


234 


ib. 


ab. 
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4. When the pleadings and evidence of the case show, that the plaintiff, 
defendant and warrantors, all.claim under one common and original title, 
neither will be permitted to attack it in a petitory action. 

he Bedford vs. Urquhart et al. 234. 


5. In a petitory action, it is not necessary. that the plaintiff should show 
title in himself good against the whole world and perfect, in order to 
recover against a naked PpOSSeSSOF..............00sssssseceessesscssescesssenee40UOey 24. 


6. The plaintiff in a petitory action is bound to produce a title as owner 
causa idonea ad transferendum dominium, to repel the presumption of owner- 
ship resulting from mere possession, and the date of his title ought to be 
anterior to the possession of the defendant... esecgqeesecqdtinecesseen aaaunal sb. 


7. Asa general rule, an action of revendication can only be maintained 
by the owner; yet it may sometimes be sustained by one who is not the 
real owner, but was in the way of becoming so when he lost the possession. 4b. 


8. So, he who possessed in good faith under a just title, and lost the 
possession before the period required for prescription, can recover it ina 
petitory action from one who is in possession without title...............:s0000+' tb. 


9. In a petitory action, the presumption of ownership resulting from mere 
possession, will be repelled by exibiting such a title on the part of the 
plaintiff as would have formed the basis of the ten years’ prescription, if 
the possession under it had continued, together with evidence of possession ~ 
in virtue of such title, anterior to the commencement of the defendant’s 
possession, and would otherwise authorise a judgment restoring him to 
POSSESSION AS OWNET,.........00-ccrescscssesccrecsceneecs Seudibpievadeeben oot eccciecak : Sam 


10. In a petitory action, persons (as heirs) claiming the estate, are bound 
to make good their title against the legal possessor, and in opposition, the 
latter has the right to set up and prove by every legal means, any title 
which may defeat the claim of the plaintiffs. 

Pouliney’s Heirs vs. Cecil’s executor, 321 . 


PLEDGE. 


. An act of pledge of bank stock to-secure the payment of a specified 
i to the bank, and “for the payment of any other note or obligation 
which may be due or become due to said bank by the pledgors,” will not be 
construed to extend to notes drawn to the order of another person and held 
by the bank, although one of them was due and protested at the time the 
plegde was given, but not mentioned in it. 
Syndics of Yard & Blois vs. Mechanics’ & Traders’? Bank, 480 


2. As regards the creditors of the pledgor, an act of pledge is not valid . 
beyond the amount of the notes or debts specifically mentioned in the act. ib. 
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PRACTICE. 


1. A cause will not be remanded for errors on the trial, which could have 


no effect on the merits, or have influence in the case. 
Keene vs. Lizardi et al., 26 


2. A statement of facts made out by the judge, will be deemed sufficient 
to enable the court to examine the case on its merits, when there is no 
other objection than the refusal of the appellees to consent to it. 
Robertson etal. vs. Penn, 61 
3. Where a mortgage debtor offers certain receipts as evidence of 
payments made to the original mortgagee before assignment, but which 
bear date more than a year before any payments were due, and he is 
interrogated on oath by the transferee of the claim, to say whether the 
receipts were not given for money won at play? and if not, what was the 
consideration? Held, that the party cannot be dispensed by the court from 
answering; and that the character of the receipts, and the circumstances 
under which they were given, should be inquired into. J 
Maillan vs. Perron et ux., 138 
4. Where an account current has been rendered to a party, and received 
and entered on.his books without objection, he cannot afterwards object to 
it, on the ground that it contains overcharges or compound interest. 
Millaudon vs. Sylvestre & Son et al., 262 


5. Courts of justice will not interfere in the contracts or transactions of 
men, to redress or prevent imaginary wrongs, or such evils as are very 
remotely probable; or barely possible in their occurrence. 

Lameyer vs. Rouzan, 280 


6. When a resolution adopted by the stockholders of a corporation, 
ratifying certain sales of the corporation property, is produced, the 
officers of the corporation who urge the invalidity of the ratification, on the 
ground that the meeting was illegally called, must show such illegality, and 
support their allegations by proof......Dunn vs. New-Orleans Building Co., 483 


7. Where a juror is discharged and another one substituted and sworn in 
his place, after the trial has commenced, and part of the evidence intro- 
duced, the plaintiff has the right to on his case again to the jury, and the 
trial to proceed de novo... ..... Cupbiees ree ues keweke ..Follin vs. Foucher et al., 563 


_ 8. The exception to the prematurity of a suit, is a dilatory one, and . 
must be pleaded in limine litis.............. Ff ten See Millaudon vs. Foucher, 587 


PRESCRIPTION. i 


,1. An acknowledgment and promise by the debtor, that a debt is just 
and he will pay it on a contingency, which soon after happens, is a sufficient. 
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P 
promise and assumsit to interrupt prescription after it is complete, and bind 


AGE. 


the promissor in a new obligation to pay............ .Lafourcade vs. Barran, 283 


PRIVILEGES AND MORTGAGES. 


1. The creditor who proceeds against the property of his debtor by 
provisional seizure and sequestration, acquires no privilege thereon until he 
has obtained a judgment, and exécution issues on it. 

Eymar vs. Lawrence et al., 


2. The privilege of the captain of a vessel for his services, advances 
made and expenses paid on her last voyage, does not extend to the 
insurance money received as indemnity on her bottom, paid by the under- 
writers, when she is destroyed or lost by the perils of the sea.................05 


3. In a voluntary sale of a ship, the creditor can pursue it and exercise 
his privilege on it, in the hands of the vendee; and in forced sales, the 
privilege attaches to the price, and the purchaser takes the vessel free of 
incumbrance; but when the ship is lost or perishes by the vert of the sea, 
the privilege is lost with her...... scsepyiihlanenss haaliilatelcsleaasaiaiam 


4. When goods. are lost at sea, which are insured, they are not repre- 
sented by the sum or insurance money received from the underwriters, and 
the vendor’s privilege does not extend thereto................ccceeceeeececeeesseees 


5. Creditors for supplies of ship chandlery, &c., furnished a vessel on her 
departure, loose their privilege on the vessel or her proceeds, for amount of 
such supplies, if they suffer her to depart on a second voyage before 


enforcing their privileged claim..................-s.0006 Abat vs. Nartigue et al., 188 


6. Where the payment of a note, executed by a commercial firm, is 
secured by a mortgage which stipulates to secure the endorsee, not only on 
the original note but for any renewals that may take place, and the renewal 
is made in the individual name of the liquidator of the firm: Held, that the 
debt is not novated nor the mortgage released, but that the transferee and 


endorsee of the mortgage and note, can recover and enforce payment against » 
the mortgaged premises...................s.ceeeceeees Palfrey vs. His Creditors, 276 


7.°A creditor who has a special mortgage or the vendor’s privilege on 
certain property surrendered by his debtor, and at the sale by the syndics 
bids for it and it is adjudicated to him, he cannot be required to pay the 
price of his bid, but may retain it in satisfaction of his claim, except the 
surplus, on his giving security to refund or meet any legal charge 


BMT WELOG 60... osc ocecceccscacirndpdcscecquseiineeacnteds Goodale vs. His Creditors, 299 


8. Mortgage creditors are authorised to resist any attempt to sell the 
mortgaged property, otherwise than for the immediate payment of the 
MOrtgAgGNe APOtS.....0.......0rosennsrerasensongagnstbelsmeseeneetne: es evepec cose digamee. 

7 


1b. 
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9. The proceeds of the sale of mortgaged property remains subject to . 
the same rights and privileges which the creditor had on it before the sale. 
Goodale vs. His Creditors, 299 


10: Mortgagees are not prohibited from bidding for, and purchasing the 
mortgaged premises, when sold under execution. 
. , Poultney’s Heirs vs. Cecal’s Executor, 321 


11. The landlord or lessor of a cotton press has no privilege, lien or pledge 
for the payment of his rent on cotton sent there by third persons, and 
transiently stored with the lessee, to be re-pressed........ Rea vs. Burt et al., 509 


12. Where a mortgage was given to secure endorsements to a certain 
specified amount, which are soon afterwards made, and it is proved that 
new notes are taken in renewal of the original ones, with the same endorse- 
ments: Held, that the endorser can claim the benefit of the mortgage, to 
secure the payment of the new notes, over ordinary creditors. 

a Ory vs. His Creditors, 529 


' 


RULE TO SHOW CAUSE. 


1. In an action on a promissory note which is claimed by an intervening 
party, and when there is a defence set up or off-set pleaded to the merits, 
so as to show the matter in contestation is not liquidated, the court cannot, 
on a rule to show cause, require the defendant to pay the amount of the 
note sued on into court........Zerrell et al. vs. Babcock, Gardiner & Co. et al., 23 


2. When the creditor and debtor are at issue on the amount of a demand, 
either party is entitled to a trial, by jury or the court, and another cred- 


' . itor or claimant of the money, cannot require it to be paid into court, on a 


rule to show cause, before final judgment.............:...sscesecesessseceseeceeees ib. 


SALE. 


1. Where the purchaser at the time of the sale has knowledge that his 
vendor’s title arises from a simulated sale to him, or that the sale is 
rescinded since, as between the latter and his vendor, the plaintiff or last 
purchaser’s situation is no better than the seller to him. 

Wells vs. Walker et al., 14 


2. The principle is established and settled, that the first vendor has a 
right to avail himselfof a counter letter in a simulated sale and recover 
back his property. His case is more favorable in relation to the person who 
purchased from his vendee when he is defendant and in possession........ ooo (8B. 


3. A sale of immoveable property followed by tradition by a person 
styling himself attorney in fact of the vendor, whose power of attorney is 


! 
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not produced, is only defective for want of the evidence of his authority and 
not a nullity of form ee from his legal incapacity. 
° : Bedford vs. Urquhart et al. 241 


4. The sheriff’s deed and return upon the execution and | judgment, 
furnish primd facie evidence of a valid ‘alienation; and he who attacks it ° 
must show that the forms of law have not been complied. with. 

; ' _Poultney’s Heirs vs. Cecil’s executor, 321 


4 } 5. Where sales of property under execution are regular, the rights of 
: purchasers will be maintained, although the judgment is afterwards reversed 
P| } | for want of jurisdiction in the court by which it was rendered........... tose tb. 


6. If from the tacit admissions of a vendor, that he had acquired no title 
to a certain slave in his possession from the true owner, but, that the sale to 
him was simulated, and permits a creditor of his vendor to seize and sell the 
slave in contest at public sale, the purchaser will acquire a valid title 
thereto, without any suit to set aside the first sale.. Harris vs. Denison et al. 543 


SEIZURE AND SALE. 


1. Where the transferor of a mortgage by private act, afterwards goes 
before a notary public and two witnesses with a copy of the act of transfer, 
and acknowledges that the act of which that is a copy, was his proper-act, 
with his signature affixed to the original: Held, that on presenting this . 
instrument together with a copy of the act of mortgage, the transferee is 
entitled to an order of seizure and sale............ Maillan vs. Perron et uz., 138 


i Rai pene Ae Cece: 
/ 








» 


ai SIMULATION. 
1. In an action by a vendee against the vendors of his vendor, who are 
ag in possession and claim the contested premises as the original owners, 
alleging that the sale by them to the plaintiff’s vendor was simulated and 
had been reconveyed as appeared by two counter letters: Held, that the 
question was whether the plaintiff knew at the time he purchased, of the 
defects of the seller’s title and that it was simulated or had been rescinded. 
Wells vs. Walker et al, 14 





£ 2. The question of the buyer’s knowledge of the defects in his vendor’s 
, title as that the latter held the property by a simulated sale, is'one of fact 
; which the jury has a right to decide from all the circumstances of the case. ib 


3. Where the purchaser at the time of the sale has knowledge that his 
vendor’s title is simulated or rescinded, as between the latter and his 
vendors, the plaintiff ’s situation is no better than the seller to him............ tb 


\ 
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3. The first vendor can avail himself of a counter letter in a sifnulated 
sale and recover back his property. His case is more favorable in relation 
to the person who purchased ann his vendee, when he is defendant and in 
A. ‘in til goodbiagsnamepintan Wells vs. Walker et al., 


‘ 


STOCK COMPANIES. 


1. Where a stockholder sells his stock, subscribed in his name to another, 
and the institution or company does no act releasing him from his obliga- 
tion, he will be bound to pay up the instalments, as called for by the 
GPCR OED .cisiiin se 00... 00.sineo. Louisiana Insurance Company vs. Gordon et al., 


TUTOR. 


1. A distinction or difference necessarily exists between the office of a 
testamentary executor or administrator of an inheritance or succession, 
and that of a tutor or guardian. The former deriving their authority in 
another state or foreign country, cannot exercise their office here until they 
obtain authority from the competent tribunal, (Court of Probates) to execute 
the will, or administer the property of the succession in this state. 

Chiapella vs. Couprey et al., 


2. A tutor regularly appointed in another state or foreign country, his 


authority to sue for, receive and take possession of the property of his pupil 


\ in this state, will be recognised here without confirmation by any of the 
Ne NIN. cca cov csisesccocsnsleourecqicsondscss Snsssesteseceeedéesensye 


3. So, a tutor residing in another state or foreign country, and regularly 
appointed by the law of his domicil, may exercise his office by an agent or 
attorney in fact, as regards receiving and recovering the property of the 

‘ minor in thisstate................ 00 Whde ore orsvests ced soosheousccsoncesessocesennsiess 


VACANT ESTATE. 


1. According to the Civil Code of 1808, no one could be compelled to 
accept a succession and assume the quality of heir; and having accepted, 
might renounce and even accept again in some instances. Until such 
acceptance or renunciation, the inheritance was a fictitious being repre- 
senting in every thing the deceased. Before acceptance, the title of the 
heir is not vested. So, where the widow renounces the community, and no 
person claimed as heir for thirteen years, the estate was considered and held 


to be vacant. Civil Code of 1808, article 112, page 172. 
Pouliney’s Heirs vs. Cecil’s Executor, 


14 


174 


ab. 


ib. 


321 
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VENDOR AND VENDEE. 

1. A vendee only incurs in ordinary cases, the obligation to pay the 
price; and when that is acknowledged in the act to have been paid and 
received by the vendor, the signature of the vendee is not necessary to bind 
him or to show that he assented to the sale. His assent may be proved 
aliunde......... 006 assess o<svoedabbabedisuatioescee SNS Stanley vs. Addison et al., 


2. Purchasers of property, who collude with the vendor in the sale of it, 
with the view to defraud the true owner, cannot avail themselves of the 
omission to record the act of partnership under which the property is 
claimed by the owner......... prcbecses wereess Millaudon vs. Sylvestre & Sonet al., 


207 


262 


3. The first purchaser cannot repudiate the title by which he has sold to 


his vendee; and the averment in a petition by him that the proceedings 
were null under which the title was first acquired, cannot avail third persons 
who were not parties to them................ Poultney’s Heirs vs. Cecil’s Ex’r., 


4. The last purchaser of a plantation and slaves may pay off previously 
existing debts, due by his vendors on the premises and for which they are 
liable; and be subrogated to the rights of these creditors, against his 
immediate vendor, and compensate such payments against the instalments 
as-they become dUe.:.......000... 400. scsaibsecees EO Mitchell vs. Johnson, 


VERDICT. —srx sury. 


WAGES. 


1. Where the plaintiff claims from the executor of his uncle’s’estate, a 
large sum for his services as clerk and book-keeper, at a stated annual 
salary for the time he served, and there is no proof of any contract or 
agreement to pay a salary or wages at any particular rate per annum; and 
where that assumed by the plaintiff, clearly appears by his own interpolation 
in the books of his employer: Held, that he cannot recover in such a case, 
having depended on the generosity of his relation, for remuneration. 

Tilghman vs. Lewis’s Estate, 


2. So, the plaintiff cannot recover, as on a quantum meruit, when he sues 
for wages on an agreement for an annual salary or hire, and when the 
evidence shows he served under no contract, expressed or implied, but 
depended on the beneficence of his employer, who was his relation; and 
when it is also shown, he improperly interpolated a feigned contract for 
wages, in the berks he was employed to keep................0c00ee0s Wicseysesetea 


321 


525 


105 


ab. 
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WARRANTY. 


_ 1. Where a defendant is sued on his note, and alleges error, that the 
amount and consideration for which it was given was paid to another 
person who was to save him harmless, and whom he calls in warranty : Held, 
that it isnot such a case of simple or personal warranty as authorises a delay 
for calling in the warrantoT...............cssccccsecsssseceneees Anselm vs. Wilson, 


_ WILL. : 


1. The intentions of the testator as expressed in the will should be 
carried into effect. But this instrument should be so construed, if possible, 
as to give meaning and effect to every clause, phrase and word. [f contra- 
dictory phrases and expressions are used, so absolute in their different 
meanings as to be irreconcilable, one or the other must yield. 

Aubry et al. vs. Cajus, Executor, &c., 

2. Where it is admitted by both parties that certain dispositions and 
provisions in a will.are illegal and afford sufficient grounds to annul it, no 
other defects or alleged grounds of nullity will be decided on or noticed. 

Bernard’s Heirs vs. Durocher et al., 


3. As a general rule, in all testamentary dispositions of property, or 
dispositions causa mortis, the words estate and succession are to be taken 
and construed as synonymous....... Shane & Withers vs. Withers’s Legatees, 


4. Where a testator wills to his wife and two sisters, each one-third part 
of his whole estate, having no forced heirs, they will be considered as 
universal legatees, succeeding to the whole of the estate of which he died 
possessed, to the exclusion of all others. ...........0...ccesssecessscsensscsesecees 


5. Universal legatees having seizin of the estate under the will, hold the 
place of heirs instituted by testament 


POCO OHHH Hee OE HEE TEE EEE HES EEE EEE OEE ee eeseese 


6.. Where a testator (having two daughters, only heirs) bequeaths one- 
fifth of all his property to one, and directs the balance to be equally divided 
between the two daughters, his heirs instituted under his will, the first will 
be entitled to three-fifths and the second to two-fifths of the whole succession. 
The first is considered as taking an increased portion, rather than a legacy 
eee, Sone ine Senne Lafon vs. White et al., 


WITNESS. 


1. The original holder of a note, who had with other creditors executed 
a release of the debtor, under an assignment of his property, is a competent 
witness to testify in asuit brought against the maker of the note by another 
person, who afterwards gets possession of the note unfairly. 


Morrison vs. French, 
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